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PART I. 

INHERITANCE TAXATION: ITS LEADING 

FEATURES. 

I. Nature, Basis and Extent of Inheritance Taxation. 

a. Meaning of Inheritance Tax, 2. 

b. Nature of Inheritance Tax, 3. 

c. Basis of Bight to Impose Tax, 4. 

d. Origin and Extent of Inheritance Taxati<m, 8. 

e. Important Features of Inheritance Taxation, 8. 

n. Validity and Constitutionality of Inheritance Tax Laws, 
a. Constitutionality in (General, 9. 
h. Constitutionality of Federal Tax, 10. 

c. Constitutionality of Municipal Ordinance^ 10. 

d. Unconstitutionality of Certain Statutes, 11. 

e. Bule of Uniformity and Equality, 11. 

f . Discrimination Between Belatives, 14. 

g. Discrimination Against Nonresidents, 16. 

h. Exemption of Estates of Limited Value, 17. 
L Exemption of Charities, 17. 
j. Progressive Bate of Taxation, 17. 

UL Construction and Interpretati<m of Inheritance Tax Laws, 
a.. Strict or Liberal Constructi<m of Statute, 18. 
h. Law Ooveming Tax — ^Eetrospective Operation, 19. 
c Law Governing Estates in Bemainder, 21. 

d. Law Governing Powers of Appointment^ 22. 

e. Amendatory Act» 23. 

f . Curative Act» 23. 

g. Bepeal and Be-enactment of Statute, 23. 

IV. Property and Transfers Subject to Taxation. 

a. Exemption of Certain Transfers and Properties, 24. 

b. Property and Transfers Subject to Tax, in General, 2S. 

c. Increase or Income of Estate After Death, 26. 

d. Beal or Personal Property, 27. 

e. Property Affected by Equitable Conversion, 28. 

f . Estate of Surviving Wife^ 29. 

g. Articles Exempt to Widow and Minor Children, SO. 
h. Deposits in Bank, 30. 

i. Corporate Stock and Bonds, 31. 

j. United States Bonds and Securities^ 31. 
k. Legacy to United States^ 32. 

1. Policy of Life Insurance, 33. 
m. Memberdiip in Stock Exchange^ 34. 
n. (Goodwill of Bnsinees^ 34. 

Prob. Supp. — 1 (1) 
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0. Interest in Partnersbip Property, 35. 

p. Bequests for Funeral or Burial Expenses, 36. 

q. Bequest in Discharge of Debt or Other Obligation, 38» 

r. Advancements, 37. 

g, Compensati<ai to Executor or Trustee, 37. 

t. Power of Appointment^ 38. 

n. Effect of Compromise of Litigation, 40. 

V. Effect of Benunciation of Legacy, 42. 

V. Estates for Life or in Bemainder — Contingent Interests. 

a. Life Estates and Vested Bemalnders, 42.* 

b. Future and Contingent Estates — ^New York Bule^ 43. 
c Future Contingent Estates — Calffomia Bule, 45. 

d. Future Contingent Estates — ^Illinois Bule, 45. 

e. Future Contingent Estates — ^Minnesota Bule, 47. 

f . Future Contingent Estates — Bule in Other States, 47. 

g. Future Contingent Estatesr— United States Bule, 48. 

.VI. Transfers in Contemplation of or to Take Effect upon Death. 

a. Constitutionality of Statute Imposing Tax, 49. 

b. Purpose of Statutes, 50. 

c. Transfers in Contemplation of Death, 50. 

d. Transfers to Take Effect After Death, 52. 
6. Transfers Based up<m Considerati<», 63. 

f . Marriage Settlements, 54. 

g. Agreements to Make Will, 54. 

vn. Situs of Property for Purposes of Taxation. 

a. In General, 54. 

b. Beal Estate, 55. 

c. Personal Property of Nonresidents, 56. 

d. Personal Property — ^Marshaling of Assets, 57. 
6. Personal Property in Foreign States, 58. 

f . Money and Bank Deposits, 59. 

g. Debts Due Nonresident, 60. 

h. Notes, Papers and Securities, 60. 

L Notes Secured by Mortgage on Beal Estate, 6L 

j. Corporate Bonds, 62. 

k. Stock in Domestic Corporations, 62. 

1. Stock in Corporation Organized in Two States, 65. 
m. Stock in Foreign Corporations, 67. 

L Nature, Basis and Extent of Inheritance Taxation. 

a. Meaning of Inheritance Tax. — ^The term "inheritance tax/' as 
generally employed, applies to all transmissions of property occa- 
sioned by the death of the owner. It is not confined to transfers by 
inheritance or succession proper, that is, to transmissions by opera- 
tion of law of the estates of persons dying intestate; but it applies 
as well to transmissions of property by act of the owner in making a 
will, by gifts causa mortis, or by dispositions inter vivos in con- 
templation of death, perhaps with a view to escape the tax and to 
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obviate the necessity of probate proceedings. Transfers, either by 
succession, devise, bequest, or gift in contemplation of death, are 
alike subject to the inheritance tax as it is ordinarily now imposed: 
Estate of White, 42 Wash. 360, 84 Pac. 831. The tax also sometimes 
takes the form of an estate duty, or stamp tax on the probate of 
wills, letters of administration, bonds of administrators, and inven- 
tories. Looking over the whole field, and considering death duties 
as imposed by the different governments of the earth, said Chief 
Justice White, the following appears: "Althoujgh different modes of 
assessing such duties prevail, and although they have different acci- 
dental names, such as probate duties, stamp duties, taxes on the trans- 
action, or the iact of passing an estate or a succession, legacy taxes, 
estates taxes or privilege taxes, nevertheless tax laws of this nature 
in all countries rest in their essence upon the principle that death is 
the generating source from which the particular taxing power takes 
its being, and that it is the power to transmit, or the transmission 
from the dead to the living, on which such taxes are more immediately 
rested": Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. Bep. 747, 44 
L. ed. 969; Dixon v. Bicketts, 26 Utah, 215, 72 Pac. 947. 

b. Nature of Inheritance Tax. — An inheritance tax is not on the 
property, but on the transmission or succession; the charge is not on 
the property itself, but rather on the right or privilege to succeed to 
or receive the property. It is the transmission from the dead to the 
living, not the thing transmitted, that is subject to the tax: In re 
House Bill No. 122, 23 Colo. 492, 48 Pac. 535; LeavelPs Admr. v. 
Arnold (Ky.), 115 S. W. 232; Union Trust Co. v. Durfee, 125 Mich. 
487, 84 N. W. 1101; Estate of Fox, 154 Mich. 5, 117 N. W. 558; Es- 
tate of Tuohy, 35 Mont. 431, 90 Pac. 170; Gelsthorpe v. Furnell, 20 
Mont. 299, 51 Pac. 267, 39 L. B. A. 170; State v. Vinsonhaler, 74 
Neb. 675, 105 N. W. 472; Neilson v. Bussell (N. J.), 69 Atl. 476; In 
re Davis' Estate, 149 N. T. 539, 44 N. E. 185; In re Cooley's Estate, 
113 App. Div. 388, 98 N. Y. Supp. 1006; State v. Ferris, 9 Ohio C. C. 

298, 2 Ohio Dec. 299, affirmed 53 Ohio St. 314, 41 N. E. 579, 30 L. 
B. A. 218; State v. Guilbert, 70 Ohio St. 229, 71 N. E. 636; Nunne- 
macher v. State, 129 Wis. 190, 108 N. W. 627, 9 L. B. A., N. S., 121; 
Plummer v. Coler, 178 U. S. 115, 20 Sup. Ct. Bep. 829, 44 L. ed. 998; 
United States v. Perkins, 163 U. S. 625, 16 Sup. Ct. Bep. 1073, 41 
L. ed. 287. It is sometimes said that the tax is on the right of the 
beneficiary to receive, not on the right of the decedent to give: Es- 
tate of Mackey (Colo.), 102 Pac. 1075; Gelsthorpe v. Furnell, 20 Mont. 

299, 51 Pac. 267, 39 L. E. A. 170; State v. Ferris, 53 Ohio St. 314, 41 
N. E. 579, 30 L. B. A. 218; State v. Alston, 94 Tenn. 674, 30 S. W. 
750, 28 L. B. A. 178. "The tax is not one of the expenses of ad- 
ministration, or a charge upon the general estate of the decedent, 
but is in the nature of an impost tax or tax upon the right of succes- 
sion": Estate of Chesney, 1 Cal. App. 30, 81 Pac. 679. Sometimes it 
is denominated an excise or duty upon the right or privilege of tak- 
ing property by will or descent, in contradistinction to a direct tax 
on property: Minot v. Winthrop, 162 Mass. 113, 38 N. E. 512, 26 L. 
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B. A. 259; State v. Hamlin, 86 Me. 495, 41 Am. St. Bep. 569, 30 Atl. 
76, 25 li. B. A. 632; Estate of Keeney, 194 N. T. 281, 87 N. £. 428; 
Knowlton v. Moore, 178 U. S. 41, 20 Sup. Gt. Bep. 747, 44 L. ed. 969, 
Important constitutional, as well as other, considerations flow from this 
character of inheritance taxation, as presently will appear, for if the 
tax is not on property, or if it is an indirect as distinguished from a 
direct tax, then it is not within the purview of certain limitations 
placed by the organic law upon the power of taxation. 

c. Basis of Bight, to Impose Taz. — The authority of the legisla- 
tures of the several states of the Union to impose an inheritance tax 
has usually been based on the power to regulate the transmission of 
the property of deceased persons. Certainly the legislature has au- 
thority to regulate the devolution of such property,' whether it is by 
act of the owner or by operation of law in case he dies intestate, and 
as an incident to such regulation, the legislature may impose an in- 
heritance tax: Booth v. Commonwealth (Ky.), 113 S. W. 61; Allen v. 
McElroy (Ky.), 113 S. W. 66; Union Trust Co. v. Durfee, 125 Mich. 
487, 84 N. W. 1101; Gelsthorpe v. Furnell, 20 Mont. 299, 51 Pac. 267, 
39 L. B. A. 170; Plummer v. Coler, 178 U. S. 115, 20 Sup. Ct. Bep. 
829, 44 L. ed. 998. "Upon general principles, the right to tax the 
succession or inheritance of property is founded on a reasonable basis, 
since the right of any person to succeed to property of a deceased 
person, whether by will or inheritance, is a creature of statute law. 
.... As the right to succeed depends upon the law of the state, it 
follows that the state may regulate that right as public necessity or 
policy may dictate, and may subject it to such burdens and reasonable 
conditions as may best subserve the purposes of the state. It must 
be borne in mind that the tax is not upon the property, but the right 
or privilege of acquiring it by succession": State v. Alston, 94 Tenn. 
674, 30 S. W. 750, 28 L. B. A. 178. "The principles upon which the 
tax is upheld," said the supreme court of California, "have been so 
fully and clearly elaborated that it, is necessary to do no more than 
to refer to the cases. The right of inheritance, including the designa- 
tion of heirs and the proportions which the several heirs shall receive, 
as well as the right of testamentary disposition, are entirely matters 
of statutory enactment, and within the control of the legislature. 
As it is only by virtue of the statute that the heir is entitled to re- 
ceive any of his ancestor's estate, or that the ancestor can divert 
his estate from the heir, the same authority which confers this privi- 
lege may attach to it the condition that a portion of the estate so 
received shall be contributed to the state, and the portion thus to 
be contributed is peculiarly within the legislative discretion": Es- 
tate of Wilmerding, 117 Cal. 281, 49 Pac. 181; Estate of Stanford, 
126 Cal. 112, 58 Pac. 462, 45 L. B. A. 788. 

The majority of the courts go so far as to declare that the right to 
transmit or receive property by will or descent is a mere creature of 
statute, a privilege existing purely by grace of the legislature, and 
as the legislature may withhold the privilege or confer it at pleasure, 
it may impose any condition upon the enjoyment thereof which it 
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fees fit, snch as a tax. Carried to its ultimate conclusion this rea- 
soning would permit the legislature to confiscate the estates of de- 
cedents, by the imposition of an excessive tax, and some of the courts 
have thus unequivocally declared: Pullen v. Wake County, 66 N. C. 
361; Eyre v. Jacob, 14 Gratt. 422, 73 Am. Dec. 367. There is no 
doubt that the right of testamentary gift is subject to such reasonable 
regulations and restrictions in respect to the form and substance of 
the testamentary instrument, the manner of its execution and revoca- 
tion, the competency of the maker to give and the eligibility of the 
beneficiaries to receive, as the legislature deems expedient to adopt; 
but to suppose that a right so long and universally recognized as it 
has been rests entirely upon legislative enactment, and can be ab- 
solutely denied at the pleasure of the legislature, is to misinterpret 
the law and ignore one of the most cherished of property rights: 1 
Boss on Probate Law and Practice, 14; Nunnemacher v. State, 129 
Wis. 190, 108 N. W. 627, 9 L. E. A., N. S., 121. And while the legis- 
lature is undoubtedly competent to change the rule of inheritance, or 
provide that heirs shall take subject to such burdens as the payment 
of debts, or make the deprivation of the right to inherit a portion 
of the penalty imposed for the commission of a crime, or attach to 
the privilege the condition that a part of the property shall be con- 
tributed to the state in the form of an inheritance tax (1 Boss on 
Probate Law and Practice, 122; Estate of Wilmerding, 117 Cal. 281, 
49 Pac. 181; Estate of Tuohy, 35 Mont. 431, 90 Pac. 170), it certainly 
is not so free from doubt as the unanimity of the decisions would 
seem to indicate that the state may appropriate all of the estate of 
deceased persons by abolishing laws of inheritance and devise. Said 
Justice Winslow in the case of Nunnemacher v. State, 129 Wis. 190, 
108 N. W. 627^ 9 L. E. A., N. S., 121: "But, while we utterly reject 
the doctrine of Eyre v. Jacob, 14 Gratt. 422, 73 Am. Dec. 367, and 
hold that the right to demand that property pass by inheritance or 
will is an inherent right subject only to reasonable regulation by the 
legislature, we are not thereby brought to the conclusion that in- 
heritance or succession taxes cannot be levied. They do not depend 
upon the right to confiscate. We agree entirely with the ideas ex- 
pressed by the supreme court of Massachusetts in Minot v. Winthrop, 
162 Mass. 113, 38 N. E. 512, 26 L. E. A. 259, where it is said: *We 
assume that, under the constitution, this (i. e., the taking of all 
property by the state on the death of the owner) cannot be done 
either directly or indirectly; that the legislature cannot so far re- 
strict the right to transmit property by will or by descent as to 
amount to an appropriation of property generally; that it cannot im- 
pose a tax which shall be equivalent, or almost equivalent, to the 
value of the property, and cannot so limit the persons who can take 
as heirs, devisees, distributees, or legatees that the great mass of all 
the' property of the inhabitants must become vested in the common- 
wealth by escheat. The state can take property by taxation only for 
the public service, and we assume that its right to take property, if 
any exists, by regulating the distribution of it on the death of the 
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owner is limited in the same manner, and that this right must be 
exercised in a reasonable way.' .... No one doubts for a moment 
that a government may levy a tax upon transfers of land or upon 
business transactions; it is done bj the federal government in this 
country whenever additional and extraordinary revenues are needed, 
in the form of stamp duties. These taxes are not based upon the 
power to interdict or prohibit such transactions, but upon the power 
to reasonably regulate and tax them. Succession or inheritance taxes 
may well be sustained upon the same principle; not upon the power 
to prohibit, but upon the power to reasonably regulate and tax." 

And Justice Marshall, referring to the doctrine that the right to 
transmit or receive property by will or descent may be abolished at 
the pleasure of the legislature, observed: "True, it has been affirmed 
over and over again by judges and courts of the highest respectability. 
Eminent jurists whose names are written high in the temple of judi- 
cial fame have stood sponsors for it. But the greatest errors of the 
past have had the most distinguished supporters. If it were true 
that error could be sanctified by mere weight of the number or abil- 
ity of its advocates, and be given the character of infallible truth 
by the mere force of repetition, then the error that the constitu- 
tional guaranties do not reach the subject we are considering would 
have long ago taken such deep root that the most courageous could 
not have hoped to dislodge it. But such, as experience shows, is not 
the case. Error, though often repeated, is error still, and, because it 
is error, it is mortal, and must be swallowed up by immortality": 
Nunnemacher v. State, 129 Wis. 190, 108 N. W. 627, 9 L. B. A., N. S., 
121. 

If an inheritance tax is regarded as a charge on the transmission 
and not on the property itself, and the authority to impose it is 
based on the power to regulate the transmission of property of de- 
ceased persons, the question arises whether Congress, which has no 
authority over the devolution of property in the several states, is 
competent to impose an inheritance tax. This question, when argued 
before the supreme court of the United States, was answered in this 
language: ''Can the Congress of the United States levy a tax of that 
character f The proposition that it cannot rests upon the assumption 
that, since the transmission of property by death is exclusively sub- 
ject to the regulating authority of the several states, therefore the 
levy by Congress of a tax on inheritances or legacies, in any form, 
is beyond the power of Congress, and is an interference by the na- 
tional government with a matter which falls alone within the reach 
of state legislation. . . \ . The fallacy which underlies the proposi- 
tion contended for is the assumption that the tax on the transmis- 
sion or receipt of property occasioned by death is imposed on the 
exclusive power of the state to regulate the devolution of property 
upon death. The thing forming the universal subject of taxation 
upon which inheritance and legacy taxes rest is the transmission or 
receipt, and not the right existing to regulate. In legal effect, then, 
the proposition upon which the argument rests is that wherever a 
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right is subject to exclusive regulation, bj either the government of 
the United States, on the one hand, or the several states on the other, 
the exercise of such rights as regulated can alone be taxed by the 
government having the mission to regulate. But when it is accurately 
stated, the proposition denies the authority of the states to tax ob- 
jects which are confessedly within the reach of their taxing power, 
and also excludes the national government from almost every subject 
of direct and many acknowledged objects of indirect taxation. 
. ... It cannot be doubted that the argument, when reduced to its 
essence, demonstrates its own unsoundness, since it leads to the neces- 
sary conclusion that both the national and state governments are 
devested of those powers of taxation which from the foundation of 
the government admittedly have belonged to them. Certainly, a tax 
placed upon an inheritance or legacy diminishes, to the extent of the 
tax, the value of the right to inherit or receive, but this is a bur- 
den cast upon the recipient and not upon the power of the state to 

regulate XJnde.r our constitution system both the national and 

the state governments, moving in their respective orbits, have a com- 
mon authority to tax many and diverse objects, but this does not 
cause the exercise of its lawful attributes by one to be a curtail- 
ment of the powers of government of the other, for if it did there 
would practically be an end of the dual system of government which 
the constitution established": Knowlton v. Moore, 178 U. S. 41, 20 
Sup. Ct. Eep. 747, 44 L. ed. 969. 

This case of Knowlton v. Moore may be regarded as definitely 
establishing the doctrine in the federal courts that the power to im- 
pose inheritance taxes does not arise solely from the power to regu- 
late the devolution of the property, but rather ''from the general 
authority to impose taxes upon all property within the jurisdiction 
of the taxing power. It has usually happened that the power has 
been exercised by the same government which regulates the succes- 
sion to the property taxed; but this power is not destroyed by the 
dual character of our government, or by the fact that, under our 
constitution, the devolution of property is determined by the laws 
of the several states": Snyder v. Bettman, 190 XJ. S. 249, 23 Sup. 
Ct. Bep. 803, 47 L. ed. 1035. But Justice Holmes, in his dissenting 
opinion to Chanler v. Kelsey, 205 U. S. 466, 27 Sup. Ct. Eep. 550, 51 
L. ed. 882, says: ''I always have believed that a state inheritance 
tax was an exercise of the power of regulating the devolution of 
property by inheritance or will upon the death of the owner — a 
power which belongs to the states; and I have been fortified in my 
belief by the utterances of this court from the time of Chief Justice 
Taney to the present day. For that reason the power is more un- 
limited than the power of a state to tax transfers generally, or the 
power of the United States to levy an inheritance tax. The dis- 
tinction between state and United States inheritance taxes was rec- 
ognized in Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. Eep. 747, 
44 L. ed. 969; and whatever may be thought of the decision in Sny- 
der Y. Bettman, 190 U. S. 249, 23 Sup. Ct. Eep. 803, 47 L. ed. 1035; I do 
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not anderstand it to import a denial of the dlBtinction reaffirmed by 
the dissenting members of the court/' 

d. Origin and Extent of Inheritance Taxation. — ^Inheritance taxes 
are of ancient origin. Two thousand years ago thej were imposed 
in Borne, the idea perhaps having been introduced from Egypt; and 
in the Middle Ages traces of such taxes were observable as an in- 
cident of feudal tenures. To-day England, France, Germany — in 
fact, practically all the nations of Europe — ^have adopted some system 
of inheritance taxation; so, indeed, have many of the colonies of 
Great Britain, the Spanish-American countries, Japan, and other na- 
tions of the world. In the United States, before the end of the 
eighteenth century, the federal government began the taxation of in- 
heritances. The first tax of this nature was imposed by the stamp 
act of July 6, 1797, which was repealed ^yb years later. The next 
tax was imposed by the war-revenuo act of July 1, 1862, amended 
two years later, and repealed July 14, 1870. The income-tax provi- 
sions of the revenue act of August 27, 1894, embraced inheritances, 
but the scheme being indivisible, the inheritance tax fell when the 
income-tax was declared unconstitutional. The next and last in- 
heritance tax imposed by Congress was by the war-revenue act of 
June 13, 1898, which, so far as the imposition of taxes on inheritances 
were concerned, was repealed April 12, 1902: Matter of McPherson, 
104 N. Y. 300, 58 Am. Bep. 502, 10 N. E. 685; State v. Alston, 94 
Tenn. 674, 30 8. W. 750, 28 L. B. A. 178; Pollock v. Farmers' Loan 
etc. Co., 158 U. S. 601, 15 Sup. Gt. Bep. 912, 39 L. ed. 1108; Knowl- 
ton V. Moore, 178 U. S. 41, 20 Sup. Ct. Bep. 747, 44 L. ed. 969. 

Pennsylvania, Virginia and Louisiana adopted inheritance taxes at 
an early date. Other states, from time to time, have also resorted 
to the taxation of inheritances, and this system of raising revenue 
has increased in favor, especially in the past few years, until the 
following states, and perhaps some others, have an inheritance tax: 
Arkansas, California, Colorado, Connecticut, Delaware, Idaho, Illinois, 
Iowa, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan, 
Minnesota, Missouri, Montana, Nebraska, New Hampshire, New Jer- 
sey, New York, North Carolina, North Dakota, Ohio, Oklahoma, Ore- 
gon, Pennsylvania, South Dakota, Tennessee, Texas, Utah, Vermont, 
Virginia, Washington, West Virginia, Wisconsin, and Wyoming. 
Hawaii and Porto Bico have also adopted a system of inheritance 
taxation: See Dixon v. Bicketts, 26 Utah, 215, 72 Pac. 947. 

e. Important Features of Inheritance Taxation. — Some of the lead- 
ing features of inheritance tax laws, at least of those recently 
adopted, are the exemption of estates of limited value; the exemp- 
tion of gifts to charities; the exemption of gifts to lineal descendants, 
or the imposition on them of lower rates than on collateral relatives 
or strangers; and the graduation of the tax according to the value 
of estates or to the degree of relationship between donor and donee. 
Some statutes apply only to collateral relatives and strangers, ex- 
empting lineal descendants and the surviving husband or wife, but 
the modern tendency has been to tax all transmissions, whether to 
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lineals or collaterals. This is illustrated by the California statute, 
which; when first enacted in 1893, imposed a collateral tax only, but 
which, as amended in 1905, applies to lineal descendants as well as 
to collateral relatives. An even more significant tendency appears 
in the adoption of progressive rates, whereby the rate of taxation 
is made to increase with the value of the estate, or with the re- 
moteness of the relationship between the parties, or with both. Here 
is suggested an efficient means of limiting the size of inheritable 
estates and thereby reducing swollen fortunes without resorting to 
confiscatory measures or offending constitutional principles. 

II. Validity and Oonstitutionallty of Inheritance Tax Laws. 

a. Oonstitutionallty in General. — ^The constitutionality of the gen- 
eral principles of inheritance taxation has been affirmed by a multi- 
tude of decisions, se that the competency of Congress or the legis- 
latures of the several states to impose an inheritance tax is uni- 
versally conceded. The inherent justice and wholesomeness of this 
system of taxation have so appealed to the judicial mind that all the 
assaults that wealth, in its aversion to bear its just burdens, has con- 
ceived, have proved unavailing: Walker v. People, 192 111. 106, 61 
N. E. 489; Tyson v. State, 28 Md. 677; PuUen v. Wake County 
Commrs., 66 N. C. 361; State v. Guilbert, 70 Ohio St. 229, 71 N. E. 
636; Eyre v. Jacob, 14 Gratt. 422, 73 Am. Dec. 367; Magoun v. Ill- 
inois Trust etc. Bank, 170 U. S. 283, 18 Sup. Ct. Bep. 594, 42 L. ed. 
1037; Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. Bep. 747, 44 L. 
ed. 969. An inheritance tax statute does not change the law of 
descent, which the constitution provides shall not be done by special 
law: Estate of Magnes, 32 Colo. 527, 77 Pac. 853. And it does not 
deprive of property without due process in that it declares the right 
of the state to its portion of the inheritance is vested on the death 
of the owner, where the statute provides a means of ascertaining the 
amount of the tax and for notice and appraisement : Trippet v. State, 
149 Cal. 521, 86 Pac. 1084, 8 L. B. A.,' N. S., 1210. 

No express constitutional authority is requisite in order to em- 
power the legislature to lay an inheritance tax. The pow«r to tax 
is an inherent incident of the power to legislate, and it is necessary, 
so far as concerns the authority of the legislature to impose in- 
heritance taxes, only that the constitution does not prohibit such 
taxation; and the enumeration in the constitution of certain subjects 
of taxation should not be construed as such a prohibition: Estate of 
Booth V. Commonwealth (Ky.), 113 S. W. 61; State v. Vinsonhaler, 
74 Neb. 675, 105 N. W. 472; State v. Clark, 30 Wash. 439, 71 Pac. 
20. 

An excise upon the right to receive property by devise or in- 
heritance is a tax within the meaning of the constitutional provisions 
that taxes shall be levied for public purposes only: State v. Switz- 
ler, 143 Mo. 287, 65 Am. St. Bep. 653, 45 S. W. 245, 40 L. E. A. 280. 
But since an inheritance tax is imposed upon the transmission rather 
than upon the property itself, it has been held not to contravene a 
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constitutional limitation upon the rate of taxation of property for 
state purposes: Estate of Magnes, 32 Colo. 527, 77 Pac. 853. 

The provisions of a statute imposing on the probate court duties 
not strictly judicial in the matter of fixing the value of property and 
collecting the tax are not objectionable on that account: Union 
Trust Co. V. Durfee, 125 Mich. 487, 84 N. W. 1101; Nunnemacher v. 
State, 129 Wis. 190, 108 N. W. 627, 9 L. B. A., N. S., 121. 

b. Constitutionality of Federal Tax. — The authority of a state 
legislature to impose inheritance taxes cannot be doubted, unless 
liiiiited by the state or United States constitution, for it is a famil- 
iar principle that state legislatures have plenary power in matters 
legislative save as restricted by the organic law; but the authority 
of Congress to impose such taxes has been questioned, not only be- 
cause the United States is a government of granted powers only, 
but because of the peculiar provisions regarding taxation in the na- 
tional constitution. This instrument divides federal taxes into two 
classes, direct and indirect, and declares that direct taxes shall be 
"apportioned," and that indirect taxes shall be "uniform." It has 
been decided that inheritance taxes are not direct, but indirect, taxes 
in the nature of duties or excises, and therefore the constitutional 
rule of "apportionment" has no application to them. It has further 
been decided that inheritance taxes, notwithstanding their peculiar 
features in the matter of progressive rates and discrimination be- 
tween properties of different values and persons of different degrees 
of relationship, are "uniform," and do not offend the constitutional 
rule of uniformity nor the fundamental principles of equality and 
justice. It has been argued, however, that the authority to lay an 
inheritance tax arises solely from the power to regulate the trans- 
mission of property of decedents, a function exclusively within the 
dominion of the several states; and no doubt the utterances of 
many courts lend themselves to such an interpretation. But the su- 
preme court of the United States has placed the power to lay such a 
tax on the broader ground that it does not arise solely from the 
right to regulate the transmission of property, but from the general 
authority to impose tax upon all objects within the jurisdiction of 
the taxing power: Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. Bep. 
747, 44 L. ed. 969; Snyder v. Bettman, 190 U. S. 249, 23 Sup. Ct. 
Bep. 803, 47 L. ed. 1035. 

c. Constitutionality of Municipal Ordinance. — There appears to be 
no constitutional objection to the legislature, if it sees fit, investing 
municipal corporations with authority to impose inheritance taxes. 
But a grant of such authority will not be assumed unless made in 
clear or express terms; it will not be inferred from the ordinary 
grant to municipal corporations of power to raise revenue by taxing 
subjects, whether persons or property, within their jurisdiction. It 
is to be noted in this connection that inheritance taxes are imposed 
on the succession, rather than on the person or the property. Hence 
courts are not inclined to construe a general delegation of power to 
tax persons and property as embracing power to tax inheritances: 
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Town of Wytheville v. Johnson, 108 Va. 589, 62 S. E. 328^ 18 L. 
K. A., N. S., 960. This question has also been considered by the 
Virginia court in the earlier cases of Peters v. Lynchburg, 76 Va. 
923; Estate of Schoolfield v. Lynchburg, 78 Va. 366. 

d. Unconstitutionality of Certain Statutes. — Quite a number of 
statutes imposing inheritance taxes have been declared unconstitu- 
tional, but this has been due to peculiar provisions in some of the 
state constitutions limiting the power of taxation, or to vicious pro- 
visions in the inheritance statutes themselves which offend general 
constitutional principles: Ferry v. Campbell, 110 Iowa, 290, 81 N. 
W. 604, 50 L. R. A. 92; Chambe ▼. Durfee, 100 Mich. 112, 68 N. W. 
661; State v. Gorman, 40 Minn. 232, 41 N. W. 948, 2 L. E. A. 701; 
Drew V* Tift, 79 Minn. 175, 79 Am. St. Rep. 446, 81 N. W. 839, 
47 L. R. A. 525; State v. Bazille, 87 Minn. 500, 94 Am. St. Rep. 718, 
92 N. W. 415; State v. Harvey, 90 Minn. 180, 95 N. W. 764; State v. 
Switzler, 143 Mo. 287, 65 Am. St. Rep. 653, 45 S. W. 245, 40 L. R. A. 
280; Curry v. Spencer, 61 N. H. 624, 60 Am. Rep. 337; State v. Fer- 
ris, 53 Ohio St. 314, 41 N. E. 579, 30 L. R. A. 218; Estate of Cope, 
191 Pa. 1, 71 Am. St. Rep. 749, 43 Atl. 79, 45 L. R. A. 316; State v. 
Mann, 76 Wis. 469, 45 N. W. 526, 46 N. W. 51; Black v. State, 113 
Wis. 205, 90 Am. St. Rep. 893, 89 N. W. 522. Probably all of the 
states whose statutes have been condemned as unconstitutional have 
since enacted inheritance laws which the courts have upheld, as will 
appear in succeeding paragraphs. 

e. Rule of Uniformity and Equality. — The provision common to 
most, if not all, of the constitutions of the various states that taxa- 
tion shall be uniform and equal does not apply to inheritance taxes, 
since they are imposed on the transmission of property rather than 
on the property itself. The rule of uniformity and equality in in- 
heritance taxation is complied with when all members of the same 
class are treated alike: Estate of Stanford, 126 Cal. 112, 58 Pac. 
462; In re House Bill No. 122, 23 Colo. 492, 48 Pac. 535; Estate of 
Magnes, 32 Colo. 527, 77 Pac. 853; Kochersperger v. Drake, 167 111. 
122, 47 N. E. 321, 41 L. R. A. 426; Booth v. Commonwealth (Ky.), 
113 S. W. 61; State v. Hamlin, 86 Me. 495, 41 Am. St. Rep. 569, 30 
Atl. 76, 25 L. R. A. 632; Estate of Fox, 154 Mich. 5, 117 N. W. 
558; Estate of Tuohy, 35 Mont. 431, 90 Pac. 170; Thompson v. Kid- 
der, 74 N. H. 89, 65 Atl. 392; Estate of McPherson, 104 N. Y. 306, 58 
Am. Rep. 502, 10 N. E. 685; Estate of Lord, 186 N. Y. 549, 79 N. E. 
1110, affirmed in Lord v. Glynn, 211 U. S. 477, 29 Sup. Ct. Rep. 186, 
53 L. ed. 000; State v. Ferris, 53 Ohio St. 314, 41 N. E. 579, 30 L. 
R. A. 218; State v. Guilbert, 70 Ohio St. 229, 71 N. E. 636; Dixon 
V. Ricketts, 26 Utah, 215, 72 Pac. 947; Estate of Schoolfield v. City 
of Lynchburg, 78 Va. 366; Nunnemacher v. State, 129 Wis. 190, 108 
N. W. 627, 9 L. R. A., N. S., 121. "An inheritance tax is not one 
on property, but one on the succession. The right to take property 
by devise or descent is the creature of the law, and not a natural 
right — a privilege, and therefore the authority which confers it may 
impose conditions upon it. From these principles it is deduced that 
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the states maj tax the privilege, discriminate between relatives, and 
between these and strangers, and grant exemptions, and are not pre- 
cluded from this power by tho provisions of the respective state con- 
stitutions requiring uniformity and equality of taxation": Magoun v. 
Illinois Trust etc. Bank, 170 XT. S. 283, 18 Sup. Ct. Bep. 594, 42 L. 
ed. 1037; Estate of Magnes, 32 Colo. 527, 77 Pac. 853; State v. Clark, 
30 Wash. 439, 71 Pac. 20. 

The contention has been made, unsuccessfully, however, that the 
progressive rates of inheritance taxation, the discrimination between 
relatives of different degrees of relationship, and the exemption of 
estates of limited value are in violation of the equal protection guar- 
anteed by the United States constitution. To quote from Magoun 
V. Illinois Trust etc. Bank, 170 U. S. 283, 18 Sup. Ct. Bep. 594, 42 
L. ed. 1037: 

"The clause of the fourteenth amendment especially evoked is that 
which prohibits a state denying to any citizen the equal protection of 
the laws. What satisfies this equality has not been, and probably 

never can be, precisely defined It may be safely said that the 

rule prescribes no rigid equality, and permits to the discretion and 
wisdom of the state a wide latitude as far as interference by this 

court is concerned The rule, therefore, is not a substitute for 

municipal law; it only prescribes that that law have the attribute of 
equality of operation, and equality of operation does not mean indis- 
criminate operation on persons merely as such, but on persons ac- 
cording to their relation. In some circumstances it may not tax A 
more than B, but if A be of a different trade or profession than B, 
it may. And in matters not of taxation, if A be a different kind 
of corporation than B, it may subject A to a different rule of re- 
sponsibility to servants than B In other words, the state may 

distinguish, select, and classify objects of legislation, and necessarily 
this power must have a wide range of discretion. It is not without 
limitation, of course Two principles, therefore, must be rec- 
onciled in the Illinois inheritance law if it is to be sustained, the 
equality of protection of the laws guaranteed by the fourteenth 
amendment, and the power of the state to classify persons and prop- 
erty. The latter principle needs further consideration. What test is 
there of the reasonableness of a classification-*-of one based upon 
'some difference which bears a just and proper relation to the at- 
tempted classification — and is not a mere arbitrary selection f Legis- 
lation special in character is not forbidden by it, as we have seen. 
.... There is therefore no precise application of the rule of rea- 
sonableness of classification, and the rule of equality permits many 
practical inequalities. And necessarily so. In a classification for 
governmental purposes there cannot be an exact exclusion or inclu- 
sion of persons and things. Bearing these considerations in mind we 
can solve the question in controversy. There are three main classes 
in the Illinois statute, the first and second being based, respectively, 
on lineal and collateral relationship to the testator or intestate, and 
the third being composed of strangers to his blood and distant rela- 
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tives. The latter is again divided into four subclasses dependent 
upon the amount of the estate received. The first two classes, there- 
fore, depend on substantial differences, differences which may dis- 
tinguish them from each other and them or either of them from the 
other class — differences, therefore, which 'bear a just and proper re- 
lation to the attempted classification.' .... And if the constituents 
of each class are affected alike, the rule of equality prescribed by the 
cases is satisfied. In other words, the law operates 'equally and uni- 
formly upon all persons in similar circumstances.' .... Nor do the 
exemptions of the statute render its operation unequal within the 

meaning of the fourteenth amendment The provisions of the 

statute in regard to the tax on legacies to strangers to the blood of 

an intestate need further comment There are four classes 

created, and manifestly there is equality between the members of 
each class. Inequality is only found by comparing the members of 
one class with those of another. It is illustrated by appellant as fol- 
lows: One who receives a legacy of $10,000 pays three per cent, or 
$300, thus receiving $9,700 net, while one receiving a legacy of 
$10,001 pays four per cent on the whole amount, or $400.04, thus re- 
ceiving $9,600.96, or $99.04 less than the one whose legacy was 

actually one dollar less valuable If there is unsoundness it 

must be in the classification. The members of each class are treated 
alike; that is to say, all who inherit $10,000 are treated alike — all 
who inherit any other sum are treated alike. There is equality, there- 
fore, within the classes. If there is inequality it must be because the 
members of a class are arbitrarily made such and burdened as such 

upon no distinctions justifying it But neither case can be said 

to be contrary to the rule of equality of the fourteenth amendment. 
That rule does not require, as we have seen, exact equality of taxa- 
tion. It only requires that the law imposing it shall operate on all 
alike under the same circumstances. The tax is not on money; it is 
on the right to inherit, and hence a condition of inheritance, and it 
may be graded according to the value of that inheritance. The con- 
dition is not arbitrary because it is determined by that value; it 
is not unequal in operation because it does not levy the same per- 
centage on every dollar; does not fail to treat 'all alike under like 
circumstances and conditions, both in the privilege conferred and the 
liabilities imposed.'" 

And in Billings v. Illinois, 188 IT. S. 97, 23 Sup. Ct. Rep. 272, 
47 L. ed. 400, it was assigned as error "that the statute is in con- 
travention of the fourteenth amendment to the constitution of the 
United States of America, in that the classification of life tenants is 
arbitrary and unreasonable, and denies to the plaintiffs in error, as 
life tenants, the equal protection of the laws; because the statute, as 
interpreted and enforced by the state courts, taxes life estates where 
the remainder is to lineals, but does not tax, and expressly exempts, 
similar life estates where the remainder is to collaterals or to strangers 

in blood If there had been a proper classification there could 

not have been the denial of the equal protection of the laws, and we. 
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therefore, expressed (in Magoun ▼. IHinois Bank) and illustrated the 
principle upon which it should be based. We said it was established 
bj eases that classific^Ction must be based on some reasonable ground. 
It could not be a 'mere arbitrary selection/ But what is the test of 
an arbitrary selection? It is difficult to exhibit it precisely in a gen- 
eral rule. Classification is essentially the same in law as it is in other 
departments of knowledge or practice. It is the grouping of things in 
speculation or practice, because they 'agree with one another in cer- 
tain particulars and differ from other things in those same particulars.' 
Things may have very diverse qualities and yet be united in a class. 
They may have very similar qualities and yet be cast in different 
i classes If the purpose is within the legal powers of the leg- 
islature, and the classification made has relation to that purpose (ex- 
cludes no persons or objects that are affected by the purpose, includes 
all that are), logically speaking, it will be appropriate; legally speak- 
ing, a law based upon it will have equality of operation Un- 
doubtedly, life tenants, regarded simply as persons, may be in legal 
contemplation the same; estates for life, regarded simply as estates 
with their attributes, also in legal contemplation, may be said to be 
the same, but that is not all that is to be considered, nor is it de- 
terminative. We must regard the power of the state over testate and 
intestate dispositions of property, its power to create and limit estates, 
and, as resulting, its power to impose conditions upon their transfer 
or devolution. It is upon this power that inheritance tax laws are 
based, and we said, in the Magoun case, that the power could be ex- 
ercised by distinguishing between the lineal and collateral relatives 
of a testator. There the amount of tax depended upon him who im- 
mediately received; here the existence of the tax depends upon him 
who ultimately receives. That can make no difference with the power 
of the state. No discrimination being exercised in the creation of 
the class, equality is observed. Crossing the lines of the classes 
created by the statute, discriminations may be exhibited, but within 
the classes there is equality." 

f. Discrimination Between Belatives. — The legislature is competent, 
in imposing inheritance taxes, to discriminate between lineal and 
collateral relatives, exempting the former entirely or imposing upon 
them charges less burdensome than upon the collaterals; it may like- 
wise discriminate against strangers to the blood of the decedent. This 
question of discrimination between persons of different degrees of re- 
lationship is one of legislative discretion, limited, if at all, only by 
the rule of reasonableness and propriety; and the validity of stat- 
utes providing for such discrimination has frequently been recognized. 
The classification thus effected is in accord with general sentiment, 
and doej not offend the constitutional rule of uniformity and equal- 
ity: Estate of Wilmerding, 117 Cal. 281, 49 Pac. 181; Estate of Camp- 
bell, 143 Cal. 623, 77 Pac. 674; Estate of Magnes, 32 Colo. 527, 77 
Pac. 853; Appeal of Nettleton, 76 Conn. 235, 66 Atl. 565; Billings v. 
State, 189 HI. 472, 59 N. E. 798, 59 L. B. A. 807; Booth v. Common- 
wealth (Ky.), 113 S. W. 61; State v. Hamlin, 86 Me. 495, 41 Am. St. 
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Ecp. 569, 30 Atl. 76, 25 L. B. A. 632; Tyson ▼. State, 28 Md. 577; 
State V. Dalrymple, 70 Md. 294, 17 Atl. 82, 3 L. E. A. 372; Minot v. 
Winthrop, 162 Mass. 113, 38 N. E. 512, 26 L. E. A. 259; Frothingham 
V. Shaw, 175 Mass. 69, 78 Am. St. Eep. 475, 55 N. E. 623; Union 
Trust Co. V. Wayne Probate Judge, 125 Mich. 487, 84 N. W. 1101; 
State V. BaziUe, 97 Minn. 11, 106 N. W. 93, 6 L. E. A., N. S., 732; 
State V. Vance, 97 Minn. 532, 106 N. W. 98; Drew v. Tift, 79 Minn. 
175, 75 Am. St. Eep. 446, 81 N. W. 839, 47 L. E. A. 525; State v. 
Henderson, 160 Mo. 190, 60 S. W. 1093; Gelsthorpe v. Furnell, 20 
Mont. 299, 61 Pac. 267, 39 L. E. A. 170; Thompson v. Kidder, 74 N. 
H. 89, 65 Atl. 392; Estate of McPherson, 104 N. Y. 306, 58 Am. Eep. 
502, 10 N. E. 685; Estate of Keeney, 194 N. Y. 281, 87 N. E. 428; 
Pullen ▼. Commissioners of Wake Co., 66 N. C. 361; Hagerty v. State, 
55 Ohio, 613, 45 N. E. 1046; State ▼. Alston, 94 Tenn. 674, 30 S. W. 
750, 28 L. E. A. 178; Eyre v. Jacob, 14 Gratt. 422, 72 Am. Dec. 367; 
State V. Clark, 30 Wash. 439, 71 Pac. 20; Nunnemacher v. State, 129 
Wis. 190, 108 N. W. 627, 9 L. E. A., N. S., 121; Wallace v. Myers, 38 
Fed. 184, 4 L. E. A. 171; Magoun v. Dlinois Trust etc. Bank, 170 U. 
S. 283, 18 Sup. Ct. Eep. 594, 42 L. ed. 1037. And the equal protection 
of the laws is not denied by a statute which subjects to the burdens 
of an inheritance tax the brothers and sisters of a decedent, while 
exempting therefrom strangers to the blood, such as the wife or 
widow of a son or the husband of a daughter of the decedent: Estate 
of Campbell, 143 Cal. 627, 77 Pac. 674; aflirmed in 200 U. S. 87, 26 
Sup. Ct. Eep. 182, 50 L. ed. 382. 

Said the supreme court of the United States in the last case: ''The 
contention is that the assailed law of California was repugnant to 
the fourteenth amendment, because it subjected to the burdens of 
an inheritance tax or charge brothers and sisters of a decedent, and 
did not subject to any burden such strangers to the blood as the wife 
or widow of a son or the husband of a daughter of a decedent. We 
do not stop to refer in detail to the many forms of argument by which 
the contention is sought to be sustained, but content ourselves with 
stating that, whatever be the form in which the propositions relied 
on are advanced, they all reduce themselves to, and must depend upon, 
the soundness of the contention that the fourteenth amendment com- 
pels the states, in levying inheritance taxes, and, a fortiori, in regu- 
lating inheritances, to conform to blood relationship. That is to say, 
in their last analysis all the arguments depend upon the proposition 
that the fourteenth amendment has taken away from the states their 
power to regulate the passage of property by death or the burdens 
which may be imposed resulting therefrom, because that amendment 
confines the states absolutely, both as to the passage of such prop- 
erty and as to the burdens imposed thereon, to the rule of blood re- 
lationship. To state the proposition is to answer it. Its unsoundness 
is demonstrated by previous decisions of this court: Magoun v. Illinois 
Trust etc. Bank, 170 U. S. 283, 18 Sup. Ct. Eep. 594, 43 L. ed. 1037; 
Orient Ins. Co. v. Daggs, 172 U. S. 557, 19 Sup. Ct. Eep. 281, 43 L. 
ed. 552. It is true that in the first of the cited cases it was expressly 
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declared or impliedly recognized that in the exercise bj a state of 
its undoubted power to regulate the burdens which might be imposed 
on the passage of property by death, a case might be conceived of 
where a burden would be so arbitrary as to amount to a denial of the 
equal protection of the laws. But this suggestion did not imply that 
the effect of the fourteenth amendment was to control the states in 
the exercise of their plenary authority to regulate inheritances and 
to determine the persons or objects upon which an inheritance burden 
should be imposed. In this case there can be no doubt, if the right of 
a state be conceded to select the persons who may inherit or upon 
whom the burden resulting from an inheritance may be imposed, the 
complaint against the statute is entirely without merit. The whole 
case, therefore, must rest upon the assumption that because the state 
of California has not followed the rule of blood relationship, but as to 
particular classes has applied the rule of affinity by marriage, there- 
fore the constitutional provision guaranteeing the equal protection of 
the laws was violated. But, unless the effect of the fourteenth amend- 
ment was inexorably to limit the states in enacting inheritance laws 
to the rule of blood relationship, such a regulation plainly involved 
the exercise of legislative discretion and judgment, with which the 
fourteenth amendment did not interfere. Such a regulation cannot in 
reason be said to be an exercise of merely arbitrary power. To il- 
lustrate: It assuredly would not be an arbitrary exercise of power for 
a state to put in one class, for the purpose of inheritance or the bur- 
dening of the privilege to inherit, all blood relatives to a designated 
degree, excluding brothers and sisters, and to place all other and more 
remote blood relatives, including brothers and sisters, in a second 
class along with strangers to the blood. This being true, it cannot, 
without causing the equality clause of the fourteenth amendment to 
destroy the powers of the states on a subject of a purely local char- 
acter, be held that a classification which takes near relatives by 
marriage and places them in a class with lineal relatives is so ar- 
bitrary as to transcend the limits of governmental power. If this 
were not true, state legislation preferring a wife in the distribution 
of the estate of her husband to a brother or sister of the husband 
would be void as repugnant to the fourteenth amendment. So, also, 
would be the provision in the California statute we are considering, 
preferring an adopted child of a decedent to a brother or sister. 
With the motives of public policy which may induce a state to prefer 
near relatives by affinity to collateral relatives, we are not concerned, 
since the fourteenth amendment does not deprive a state of the power 
to regulate and burden the right to inherit, but at the most can only 
be held to restrain such an exercise of power as would exclude the 
conception of judgment and discretion, and which would be so ob- 
viously arbitrary and unreasonable as to be beyond the pale of govern- 
mental authority": Campbell v. California, 200 U. S. 87, 26 Sup. Ct. 
Bep. 182, 50 L. ed. 382. 

g. Discrimination Against Konresidents. — ^A collateral inheritance 
tax law exempting nephews and nieces of the decedent who are resi- 
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dents of the state is not unconstitutional as yiolating the rule "that 
the citizens of each state shall be entitled to all the privileges and 
immunities as the citizens in the several states": Estate of Johnson, 
139 Cal. 532, 96 Am. St. Rep. 161, 73 Pac. 424, overruling Estate of 
Mahonej, 133 Cal. 180, 85 Am. St. Bep. 155, 65 Pac. 389. But see 
Estate of Stanford, 126 Cal. 112, 54 Pac. 259, 58 Pac. 462, 45 L. B. A. 
788. And a statute excluding foreign corporations from the exemp- 
tion of a tax on devises to charities does not abridge the privileges or 
immunities of the citizens of the United States, nor deny the equality 
of the laws: Estate of Speed, 216 111. 23, 108 Am. St. Bep. 189, 74 
N. E. 809, affirmed in 203 U. S. 553, 27 Sup. Ct. Bep. 171, 61 L. ed. 
314; Humphreys v. State, 70 Ohio St. 67, 101 Am. St. Bep. 888, 70 
N. E. 957, 65 L. B. A. 776. 

h. Exemption of Estateg of Limited Value. — ^Most, if not all, in- 
heritance tax laws exempt from their operation estates below a cer- 
tain value. There is no constitutional objection to this form of 
inequality; the validity of the statutes creating such exemption has 
been recognized repeatedly: Estate of Wilmerding, 117 Cal. 281, 49 
Pac. 181; Estate of Stanford, 126 Cal. 112, 54 Pac. 259, 58 Pac. 462, 
4ft L. B. A. 788; Estate of Magnes, 32 Colo. 527, 77 Pac. 853; Appeal 
of Nettleton, 76 Conn. 235, 56 Atl. 565; Ferry v. Campbell, 110 Iowa, 
290, 81 S. W. 604, 50 L. B. A. 92; State v. Hamlin, 86 Me. 495, 41 
Am. St. Rep. 569, 30 Atl. 76, 25 L. B. A. 632; Minot v. Winthrop, 
162 Mass. 113, 38 N. E. 512, 26 L. B. A. 259; Union Trust Co. v. 
Wayne Probate Judge, 125 Mich. 487, 84 N. W. 1101; Gelsthorpe v. 
Purnell, 20 Mont. 299, 51 Pac. 267, 39 L. B. A. 170; PuUen v. Com- 
missioners of Wake Co., 66 N. C. 361; State v. Guilbert, 70 Ohio St. 
229, 71 N. E. 636; State v. Alstpn, 94 Tenn. 674, 30 S. W. 750, 28 
L. B. A. 178; Estate of Hickok, 78 Vt. 259, 62 Atl. 724; State v. 
Clark, 30 Wash. 439, 71 Pac. 20; High v. Coyne, 93 Fed. 450. See, 
however. Black v. State, 113 Wis. 205, 90 Am. St. Bep. 853, 89 N. 
W. 522. 

i. Exemption of Charities. — The exemption from inheritance taxa- 
tion of gifts to charitable, educational, or religious institutions, while 
perhaps of doubtful expediency, is a matter committed to the discre- 
tion of the legislature; and all, or nearly all, of the American stat- 
utes contain this exemption, and their constitutionality has not, it is 
believed, ever been denied. The Missouri statute, imposing a col- 
lateral inheritance tax, but exempting bequests for charities without 
limiting the amount thereof, does not violate the provisions of the 
constitution of that state which prohibits laws exempting property 
held for charitable purposes from taxation in excess of a specified 
amount, for an inheritance tax is not a tax on property: State v. 
Henderson, 160 Mo. 190, 60 S. W. 1093. 

J. Progressive Bate of Taxation. — The progressive theory of in- 
heritance taxation, whereby the tax rate is made to increase with the 
value of the estate transmitted, has come into especial prominence 
since its adoption by Great Britain in the finance act of 1894. In 
Prob. Supp. — ^2 
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some of the American states the progressive rate is applied to both 
direct and collateral heirs, while in others it is applied only to dis- 
tant relatives and strangers. Although this system of taxation results 
in a measure of inequality, it is supported by the authorities gen- 
erally, and is not repugnant to constitutional principles. Authority 
to make the tax progressive in accordance with the size of the estate 
is based upon the wholesome doctrine that the ability to pay is the 
true basis of all taxation: Estate of Magnes, 32 Colo. 527, 77 Pae. 
853; Appeal of Nettleton, 76 Conn. 235, 56 Atl. 565; Korchersperger 
V. Drake, 167 HI. 122, 47 N. E. 321, 41 L. B. A. 446; Union Trust Co. 
V. Durfee, 125 Mich. 487, 84 N. W. 1101; State v. Bazille, 97 Minn. 
11, 106 N. W. 93, 6 L. R. A., N. S., 732; State v. Henderson, 160 Mo. 
190, 60 8. W. 1093; State v. Vinsonhaler, 74 Neb. 675, 105 N. W. 
472; Morris' Estate, 138 N. C. 259, 50 S. E. 682; State y. Clark, 30 
Wash. 439, 71 Pac. 20; Nunnemaeher v. State, 129 Wis. 190, 180 N. W. 
627, 9 L. K. A., N. S., 121. When the validity of a progressive tax im- 
posed by federal government was challenged in Knowlton y. Moore, 
178 U. S. 41, 20 Sup. Ct. Rep. 747, 44 L. ed. 969, the supreme court 
observed: "The review which we have made exhibits the fact that 
taxes imposed with reference to the ability of the person upon wh^m 
the burden is placed to bear the same have been levied from the 
foundation of the government. So, also, some authoritative thinkers 
and a number of economic writers contend that a progressive tax is 
more just and equal than a proportional one. In the absence of con- 
stitutional limitation, the question whether it is or is not is legislative 
and not judicial. The grave consequences which it is asserted must 
arise in the future, if the right to levy a progressive tax be recog- 
nized, involves in its ultimate aspect the mere assertion that free and 
representative government is a failure, and that the grossest abuses 
of power are foreshadowed unless the courts usurp a purely legislative 
function. If a case should ever arise where an arbitrary and con- 
fiscatory exaction is imposed bearing the guise of a progressive or 
any other form of tax, it will be time enough to consider whether the 
judicial power can afford a remedy by applying inherent and funda- 
mental principles for the protection of the individual, even though 
there be no express authority in the constitution to do so. That the 
law which we have construed affords no ground for the contention 
that the tax imposed is arbitrary and confiscatory is obvious." 

in. Constractian and Interpretatian of Inheritance Tax Laws. 

a. Strict or Liberal Constmction of Statute. — ^It would seem clear 
that inheritance tax statutes should be given a reasonable and liberal 
interpretation with a view to effectuate the intention of the legisla- 
ture; and some courts have so expressed themselves: State v. Bazille, 
97 Minn. 11, 106 N. W. 93, 6 L. R. A., N. S., 732; State ▼. Vance, 97 
Minn. 532, 106 N. W. 98; Estate of Gordon, 186 N. Y. 471, 79 N. E. 
722, 10 L. R. A., N. S., 1089. Numerous authorities have, however, 
without putting forth any reason therefor, asserted that such laws 
should be construed strictly against the government and liberally in fa- 
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VOT of the taxpayer; that the gOYernment is bound to express its inten- 
tion to tax in clear and unambiguous language; and that in case of 
doubt or ambiguity arising on the terms of the statute, every intend- 
ment is indulged against the taxing power: People v. Koenig, 37 Colo. 
283, 85 Pac. 1129; Matter of Stewart, 131 N. Y. 274, 30 N. E. 184, 14 L. 

B. A. 836; Estate of Harbeck, 161 N. Y. 211, 55 N. E. 850; Estate of 
Kimberly, 27 App. Div. 470, 50 N. Y. Supp. 586; Estate of Kerr, 
159 Pa. 512, 28 Atl. 354; Eidman v. Martinez, 184 U. S. 578, 22 Sup. 
Ct. Eep. 515, 46 L. ed. 697; Disston v. MxClain, 147 Fed. 114, 77 

C. C. A. 340; Lynch v. Union Trust Co., 164 Fed. 161. 

But whatever the courts may have said on this question, they have, 
in fact, generally given inheritance tax statutes a liberal construction 
in favor of the government by subjecting to taxation every transfer 
that could reasonably be brought within the purview of the law, as 
the decisions will hereinafter abundantly attest. Said the New York 
court of appeals in Estate of Gordon, 186 N. Y. 471, 79 N. E. 722, 
10 L. B. A. 1089: "It was undoubtedly the intent of the legislature 
that the statute under consideration should be liberally construed, 
to the end of taxing the transfer of all property which fairly and 
reasonably could be regarded as subject to the same, and this court 
has unequivocally placed itself upon record in favor of construing 
the statute in the light of such intent." This language correctly re- 
flects the attitude of the New York courts and legislature on this 
question, for it seems to have been the policy of that state to exert its 
taxing power over inheritance to the utmost and to allow no trans- 
fers to escape the imposition of a tax unless the statute clearly 
exempts them. Some courts have said that the rule of strict inter- 
pretation should be applied to exemptions as well as to impositions 
(Estate of Bull, 153 Cal. 715, 96 Pac. 366; English v. Crenshaw, 120 
Tenn. 531, 127 Am. St. Bep. 1025, 110 S. W. 210), which in effect is 
simply giving the general inheritance tax statute a liberal interpreta- 
tion in favor of the state. 

b. Law Gayeming Tax — ^Betrospectiye Operation. — The rights and 
obligations of all parties in regard to the payment of an inheritance 
tax are ordinarily determinable as of the time of the death of the 
decedent. The statute imposing the tax usually has no retrospective 
operation, and does not apply to estates in course of settlement or to 
property that has vested in the iSeneficiaries at the time the law goes 
into effect: Estate of Woodward, 153 Cal. 39, 94 Pac. 242; Gilbertson 
V. Ballard, 125 Iowa, 420, 101 N. W. 108; Winn v. Schenk, 33 Ky. 
Law Bep. 615, 110 S. W. 827; Succession of Deyraud (La.), 9 Bob. 
357; Succession of Becker, 118 La. 1056, 43 South. 701; Succession 
of Westfeldt, 122 La. 836, 48 South. 281; Howe v. Howe, 179 Mass. 
546, 61 N. E. 225, 55 L. B. A. 626; McCurdy v. McCurdy, 197 Mass. 
248, 83 N. E. 881; State v. Probate Court of Washington County, 
102 Minn. 268, 113 N. W. 888; Carter ▼. Whitcomb, 74 N. H. 482, 69 
Atl. 779, 17 L. B. A., N. S., 733; Estate of Hartman, 70 N. J. Eq. 
664, 62 Atl. 560; Matter of Pell, 171 N. Y. 48, 89 Am. St. Bep. 791, 
63 N. E. 789, 57 L. B. A. 540; Matter of Lansing, 182 N. Y. 238, 74 
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N. E. 882; Estate of Bamsdill, 190 N. Y. 492, 83 N. E. 584, 18 L. B. 
A., N. S., 946; In re Forsyth, 10 Misc. Bep. 477, 32 N. Y. Supp. 175; 
Pennsylvania Co. for Ins. etc. y. McLain, 105 Fed. 367, affirmed in 
108 Fed. 618. It has been held that a statute imposing a collateral 
inheritance tax does not apply to property devised by one who dies 
before the statute takes effect, but whose will is not filed for pro- 
bate nntil after that time: In re Collateral Inheritance Tax, 88 Me. 
587, 34 Atl. 530; and that personal property of a nonresident who 
dies before the tax law becomes operative is not subject thereto, 
although the property remains within the state until after that time; 
Estate of Petit, 65 App. Div. 30, 72 N. Y. Supp. 469, affirmed in 171 
N. Y. 654, 63 N. E. 1121. 

An estate which has vested before the enactment of transfer tax 
statutes is not subject to the tax: In re Haggerty, 112 N. Y. Supp. 
1017, 128 App. Div. 479; affirmed in 194 N. Y. 550, 87 N. E. 1120; 
Commonwealth v. StoU (Ky.), 114 S. W. 279. Indeed, a statute im- 
posing a succession or transfer tax upon estates which vested prior to 
its enactment has been declared unconstitutional, as diminishing the 
value of vested estates, impairing the obligation of contract, and 
taking private property for public use without compensation: Matter 
of Pell, 171 N. Y. 48, 89 Am. St. Bep. 791, 63 N. E. 789, 57 L. B. A. 
540. 

It may seem that after the title to the property has vested in heirs 
or devisees upon the death of their ancestors free from any inheritance 
taXj that an attempt by the legislature thereafter to impose such a 
tax would be opposed to constitutional principles. And yet if the im- 
position of an inheritance tax is regarded simply as an incident to 
the administration of estates, it would seem clear that the legislature 
has authority to put in operation such a tax after the death of the 
decedent but before the estate is distributed. In fact, it has been 
held that an inheritance tax can be imposed pending the settlement 
of estates and prior to delivery to the distributees, without inter- 
fering with vested rights or violating the rule of due process of law: 
Succession of Levy, 115 La. 377, 39 South. 37, 8 L. B. A., N. S., 1180, 
affirmed in Cahen v. Brewster, 203 U. S. 543, 27 Sup. Ct. Bep. 174, 51 
L. ed. 313; Succession of Stauffer, 119 La. 66, 43 South. 928; Gels- 
thorpe V. Furnell, 20 Mont. 299, 51 Pac. 267, 39 L. B. A. 170; Estate 
of Vanderbilt, 50 App. Div. 246, 63 N. Y. Supp. 1079, affirmed in 
163 N. Y. 597, 57 N. E. 1127; Estate of Short, 16 Pa. 63; Estate of 
Howard, 80 Vt. 489, 68 Atl. 513. The Iowa court admits that this 
is true in regard to personal property, but doubts whether it can be 
applied to real estate, under the common-law notion, still prevalent 
in some jurisdictions, that real property vests in the heirs instantly 
on the death of the ancestor, while personal property is held in abey- 
ance in the hands of the executor or administrator: Ferry v. Camp- 
bell, 110 Iowa, 290, 81 N. W. 604, 50 L. B. A. 92; Herriott v. Potter, 
115 Iowa, 648, 89 N. W. 91. 

Said the supreme court of the United States in Cahen v. Brewster, 
203 U. S. 543, 27 Sup. Ct. Bep. 174, 51 L. ed. 313: "The tax was de- 
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fined in the Perkins case, 163 U. S. 625, 16 Sup. Ct. Bep. 1073, 41 L. 
ed. 287, to be 'not a tax upon the property itself, but upon its trans* 
mission by will or dissent'; and in the Magoun case, 170 U. S. 283, 
18 Sup. Ct. Bep. 594, 42 L. ed. 1037, 'not one on property, but one 
on the succession.' In Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 
Bep. 747, 44 L. ed. 969, it was said that such taxes 'rest in their 
essence upon the principle that death is the generating source from 
which the particular taxing power takes its being, and that it is 
the power to transmit, or the transmission from the dead to the living, 
on which such taxes are more immediately rested.' But these defini- 
tions were intended only to distinguish the tax from one on property, 
and it was not intended to be decided that the tax must attach at 
the instant of the death of a testator or intestate. In other words, 
we defined the nature of the tax; we did not prescribe the time of 
its imposition. To have done the latter would have been to prescribe 
a rule of succession of estates, and usurp a power we did not and do 
not possess. There is nothing, therefore, in those cases which restrains 
the power of the state as to the time of the imposition of the tax. 
It may select the moment of death, or it may exercise its power dur- 
ing any of the time it holds the property from the legatee. 'It is not,' 
we said in the Perkins case, 163 TJ. S. 625, 16 Sup. Ct. Bep. 1073, 41 
L. ed. 287, 'until it has yielded its contribution to the state that it 
becomes the property of the legatee': See, also. Carpenter v. Penn- 
sylvania, 17 How. 456, 15 L. ed. 127"; Cahen v. Brewster, 203 U. S. 
552, 27 Sup. Ct. Bep. 174, 51 L. ed. 313. This decision was rendered 
of the statute of Louisiana, and under the law of that state the lega- 
cies in question passed to the legatees upon the death of the testator. 

c. Law Ooveming Estates in Remainder. — Estates in remainder 
aie taxable as of the time of the death of the donor, notwithstand- 
ing the actual possession or enjoyment by the beneficiary is postponed 
until the expiration of the life estate and may perhaps fail entirely; 
and if there is no statute imposing a tax at the time of such death, 
the transfer is immune from taxation: Miller v. McLaughlin, 141 
Mich. 425, 104 N. W. 777; Estate of Pell, 171 N. Y. 48, 89 Am. St. 
Bep. 791, 63 N. E. 789, 57 L. B. A. 540; Estate of Langdon, 11 App. 
Piv. 220, 43 N. Y. Supp. 419; Estate of Craig, 97 App. Div. 289, 89 
N. Y. Supp. 971; Estate of Backhouse, 110 App. Div. 737, 96 N. Y. 
Supp. 466. "It is now well settled that the tax is upon the transfer 
of the property, upon the right of succession, not upon the property 
itself; that 'transfer' means the passing of property, or of any inter- 
est therein, in possession or enjoyment, present or future, without 
regard to whether the actual possession and enjoyment follows im- 
mediately or comes at some future time; that where a vested, though 
defeasible, interest in remainder passes under a will to the remainder- 
man on the testator's death, though the possession does not pass un- 
til the death of the life tenant, the transfer or succession is referred 
to the time of the death of the testator, and if that occurred prior 
to the enactment of the act taxing transfers of property, the remainder 
is not taxable": Estate of Kitchens, 43 Misc. Bep. 485, 89 N. Y. 
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Supp. 472, citing Matter of Seaman, 147 N. T. 69, 41 N. E. 401; Mat- 
ter of Stewart, 131 N. Y. 274, 30 N. E. 184, 14 L. B. A. 836; Matter 
of Curtis, 142 N. T. 219, 36 N. E. 887; Matter of Langdon, 153 N. 
Y. 6, 46 N. E. 1034. 

d. Law Ooverning Powers of Appointment. — The application of in- 
heritance taxation to powers of appointment is attended with no small 
difficulty, especially in the matter of determining what law, in point 
of time, shall control. Under the New York statute the property is 
not taxed, nor is the original transfer, but the particular transfer 
through the exercise of the power. Said the court of appeals in Es- 
tate of Delano, 176 N. Y. 486, 68 N. E. 871, 64 L. B. A. 279: "The 
statute applies to all powers alike, without distinction on account of 
the method of creation or the date of creation, and provides that the 
exercise of the power shall be deemed a taxable transfer of the prop- 
erty affected, the same as if it had belonged absolutely to the donee 
of the power and had been bequeathed or devised by such donee. 
As we said through Judge CuUen in the Dows case, 167 N. Y. 227, 88 
Am. St. Bep. 508, 60 N. E. 439, 52 L. B. A. 433: 'Whatever be the 
technical source of title of a grantee under a power of appointment, it 
cannot be denied that, in reality and substance, it is the execution of 
the power that gives to the grantee the property passing under it.' 
.... No tax is laid on the power, or on the property, or on the origi- 
nal disposition by deed, but simply upon the exercise of the power 
by will, as an effective transfer for the purposes of the act. If the 
power had been exercised by deed, a different question would have 
arisen, but it was exercised by will, and owing to the full and com- 
plete control by the legislature of the making, the form and the 
substance of wills, it can impose a charge or tax for doing anything 
by will. It is quite immaterial that there was no statute imposing a 
succession tax of any kind im force when the original disposition of 
the property was made and the power was created. That transfer is 
not taxed, and the statute makeii no effort to reach it. It is the prac- 
tical transfer through the exercise of the power by will that is taxed 
and nothing else. The right of the legislature to impose a tax on the 
privilege of exercising a power by will is not affected by the fact 
that no such tax was imposed when the power was created": Estate 
of Delano, 176 N. Y. 486, 68 N. E. 871, 64 L. B. A. 279. Other New 
York cases bearing on this question are: Estate of Prime, 136 N. 
Y. 347, 32 N. E. 1091, 18 L. B. A. 713; Estate of Sloane, 154 N. Y. 
109, 47 N. E. 978; Estate of Lansing, 182 N. Y. 238, 74 N. E. 882; 
Estate of Cooksey, 182 N. Y. 92, 74 N. E. 880; Estate of Vanderbilt, 
50 App. Div. 246, 63 N. Y. Supp. 1079, order affirmed in 163 N. Y. 
597, 57 N. E. 1127; Estate of Hosack, 39 Misc. Bep. 130, 78 N. Y. 
Supp. 983; Estate of Kidd, 115 App. Div. 205, 100 N. Y. Supp. 917, 
order reversed in 188 N. Y. 274, 80 N. E. 924; Estate of Bipley, 122 
App. Div. 419, 106 N. Y. Supp. 844, order affirmed in 84 N. B. 574. 

According to In re Harbeck's Will, 161 N. Y. 211, 55 N. E. 850, 
where one wills property in trust for life, with power in the cestui 
que trust to dispose of it at her death, her appointees take by virtue 
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of the original will, and therefore a transfer tax law enacted after 
the death of the testator, but before the exercise of the power, is not 
enforceable against the fund. But where by a will which took effect 
while the provisions of the New Jersey collateral inheritance tax act 
of 1893 were in force, a testator created a fund the income of which 
was payable to a sister for life, with the power of appointment of 
the principal by her will; and by her will, which took effect in 1895, 
the life beneficiary appointed the principal to be paid to her husband, 
who survived her, it was held that the interest of the husband must 
be considered as having been acquired as of the tiiue the instru- 
ment creating the power of appointment took effect, and that such 
interest was taxable under the provisions of the act of 1893, and 
could be appraised by an appraiser appointed by a surrogate, when 
it becanie vested by the will of the donee of the power: Hoyt v. Han- 
cock, 65 N. J. Eq. 688, 55 Atl. 1004. 

e. Amendatory Act. — Since inheritance taxation is governed by 
the statute in force at the time of the death of the decedent, amenda- 
tory acts adopted after the death have no operation on pending ad- 
ministration and no retrospective effect unless the legislature clearly 
so intended, but the rights of the parties are determined by the 
statute as it stood, at the dafe of the death: State v. Switzler, 143 
Mo. 287, 65 Am. St. Bep. 653, 45 S. W. 245, 40 L. B. A. 280; Carter 
V. Whitcomb, 74 N. H. 482, 69 Atl. 779^ 17 L. B. A., N. S., 733; Estate 
of Graves, 34 Misc. Bep. 677, 70 N. Y. Supp. 727, order reversed in 
72 N. Y. Supp. 815; Estate of Brooks, 6 Dem. Sur. 165. Hence, 
where gifts to charitable institutions are subject to taxation at the 
time of the testator's death, they are not relieved from the burden 
by a subsequent amendment to the statute exempting such gifts, not- 
withstanding the act takes effect before the will is probated: Provi- 
dent Hospital & Training School Assn. y. People, 198 111. 495, 64 
N. E. 1031; Connell v. Crosby, 210 111. 380, 71 N. E. 350; Sherrell v. 
Christ Church, 121 N. Y. 701, 25 N. E. 50. Indeed, it has been held 
that where the right of the state to a tax has become vested upon 
the death of the owner of the property, an amendatory statute pur- 
porting to act retrospectively so as to make certain exemptions vio- 
lates the constitutional provisions that the legislature shall not 
authorize any gift of public property: Estate of Stanford, 126 Cal. 
112, 54 Pac. 259, 58 Pac. 462, 45 L. B. A. 788. 

f. Curative Act. — ^Where an inheritance tax law is ineffectual at 
the time of the death of a testator, because in certain particulars un- 
constitutional, the legislature may, before the distribution of the 
estate, cure the defects in the original statute by an amendatory act, 
and subject to taxation the property still under the control of the 
probate court: Montgomery v. Gilbertson, 134 Iowa, 291, 111 N. W. 
964, 10 L. B. A., N. S., 986. 

g. Kepeal and Be-cnactment of Statute. — Bepeals of inheritance tax 
laws by implication, like repeals of other revenue acts, are not favored: 
Zickler v. Union Bank & Trust Co., 104 Tenn. 277, 57 S. W. 341. And 
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where there ii an express repeal of a statute, and at the same time 
a re-enactment of a portion of its provisions, the re-enactment neutra- 
lizes the repeal, in so far as the old law is continued in force, and 
the part of the old law re-enacted operates without interruption: 
Estate of Martin, 153 Cal. 225, 94 Pae. 1053. The right of the state 
to a tax becomes vested immediately on the death of the decedent, 
and thereafter it is not, and indeed cannot be, devested or affected by 
the repeal of the statute: Trippett v. State, 149 Cal. 521, 86 Pac. 
1084, 8 L. B. A., N. S., 1210; Estate of Martin, 153 Cal. 225, 94 Pac. 
1053; Arnaud's Heirs v. His Executor, 3 La. 336; Succession of Prit- 
chard, 118 La. 883, 43 South. 537; and the estate cannot be dis- 
tributed to the heirs without the tax being paid: Estate of Lander,. . 
6 Cal. App. 744, 93 Pac. 202. 

The effect of the repeal of certain provisions of the New Tork 
statutes will be found considered in Matter of Prime, 136 N. T. 347,. 
32 N. E. 1091, 18 L. B. A. 713, affirming 64 Hun, 50, 18 N. Y. Supp. 
603; Estate of Jones, 54 Misc. Bep. 202, 105 N. Y. Supp. 932; Matter 
of Arnett, 49 Hun, 599, 2 N. Y. Supp. 428; Estate of Moore, 90 Hun,. 
162, 35 N. Y. Supp. 782; and the repeal of the Virginia statute in 
Eyre v. Jacob, 14 Gratt. 422, 73 Am. Dec. 367; Fox's Admrs. v. Com- 
monwealth, 16 Gratt. 1. The Ohio st&tute repealing the inheritance 
tax and excepting from the repeal estates wherein the inventory had 
been filed at the date of the passage of the act, was not affected by 
section 79 of the Bevised Statutes of 1906, providing that a repeal 
shall not affect pending actions or proceedings, and the right to collect 
such tax was terminated when the act took effect: Friend v. Levy, 
76 Ohio St. 26, 80 N. E. 1036. Where no succession tax provided for 
by the act of Congress, June 13, 1898, was due or a lien on property 
when the act was repealed, the tax to which the estate would other- 
wise have been subject was not "imposed'* i^ the date of the' repeal 
within the saving clause of the repealing act, providing, that taxes 
previously imposed should not be affected by. the repeal i Tilghman 
V. Eidman, 131 Fed. 651. Section 20 of the collateral anheritanco 
tax law of California, giving the county treasurer a commission on 
all sums collected thereunder in addition to his salary, though not 
entirely repealed, has been so modified by the county government acta 
of 1893 and 1897 that the commissions cannot be received by him 
individually to his own use, but must be paid into the county treas- 
ury: San Diego County v. Schwartz, 145 Cal. 49, 78 Pac. 231» 

IV. Property and Transfers Subject to Taxation. 

a. Exemption of Certain Transfers and Properties. — ^Perhaps all in- 
heritance tax statutes exempt certain transfers, properties or persons 
from their operation. Thus, transmissions of estates of limited value 
are usually free from taxation; and in many jurisdictions, lineal de- 
scendants, if not entirely exempt, are given a preference over collateral 
relatives. Transfers to educational and charitable institutions are 
also usually exempt; but inheritance taxation would be simplified 
and made more effectual if this exemption were abolished, and a 
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tendency in that direction is discoverable. In Kentucky, no exemp- 
tion exists in favor of charitable, religious or educational institutions: 
Leavell's Admr. v. Arnold (Ky.)> US S. W. 232. And in New York, 
the statute was amended in 1900 so that corporations organized ex- 
clusively for educational purposes can no longer claim exemption from 
the transfer act: Estate of Grouse, 34 Misc. Bep. 670, 70 N. Y. Supp. 
731, where the court remarks: "The present laws relating to taxable 
transfers are a compilation and revision of fifteen years of legislation 
upon the subject, beginning with the collateral inheritance tax act ef 
1885. Its development has been, to a great extent, in the form of 
amendments seeking to enlarge the field of taxation, and to break 
down the barriers which separated the exempt from the nonexempt. 
Judicial decisions tending to limit the scope of the law have been 
closely followed by new legislation abolishing the exemptions declared 
by the courts to exist. The constant effort seems to have been to 
bring more persons and more property within the operation of the 
law." Charitable and educational institutions outside the state are 
by some statutes denied the exemption accorded to domestic institu- 
tions, and this violates no constitutional principle: Estate of Speed, 
216 111. 23, 108 Am. St. Eep. 189, 74 N. E. 809, affirmed in 203 IT. S. 
553, 27 Sup. Ct. Eep. 171, 51 L. ed. 314; Estate of Landis (N. J.), 
56 Atl. 1039; Humphreys v. State, 70 Ohio St. 67, 101 Am. St. Rep. 
888, 70 N. E. 957, 65 L. R. A. 776. 

The exemption of transfers from inheritance taxation is of itself 
a subject of no inconsiderable magnitude, and hence will not here be 
considered further than to state that such exemption, to be available, 
must positively appear, and no implication will arise that any species 
of property or subjects of taxation was intended by the legislature 
to be excluded if it comes within the fair purview of the statute. The 
rule of strict interpretation is applied against exemptions: Estate 
of Bull, 153 Cal. 715, 96 Pac. 366; English v. Crenshaw, 120 Tenn. 531, 
127 Am. St. Rep. 1025, 110 S. W. 210. And the general tendency of the 
legislature and the courts seems to be to bring more and more per- 
sons and property within the operation of the inheritance tax: Estate 
of Crouse, 34 Misc. Rep. 670, 70 N. Y. Supp. 731. 

b. Property and Transfers Subject to Tax, in General. — Save for 
the exemptions alluded to in the preceding paragraphs, inheritance 
tax statutes are usually comprehensive in their scope and made to 
include all property within the jurisdiction of the taxing power: 
Morrow v. Durant (Iowa), 118 N. W. 781; Hooper v. Shaw, 176 Mass. 
190, 57 N. E. 361; Howe v. Howe, 179 Mass. 546, 61 N. E. 225, 55 
L. R. A. 626; Hinds v. Wilcox, 22 Mont. 4, 55 Pac. 355; Neilson 
V. Russell (N. J.), 69 Atl. 476; Estate of Eaton, 55 Misc. Rep. 472, 
106 N. Y. Supp. 682; Matter of Edson, 38 App. Div. 19, 56 N. Y. 
Supp. 409; Plummer v. Color, 178 U. S. 115, 20 Sup. Ct. Rep. 829, 44 
L. ed. 998. Thus in Massachusetts, succession taxes are imposed on 
"all property within the jurisdiction of the commonwealth and any 
interest therein, whether belonging to inhabitants of the common- 
wealth or not, and whether tangible or intangible": Greves v. Shaw^ 
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173 Mass. 205, 53 N. E. 372. The collateral inheritance tax of 
Pennsylvania applies to "all estates, real, personal and mixed, of 
every kind whatsoever": Estate of Lea, 194 Pa. 524, 45 Atl. 337. 
And the California statute provides: "All property which shall pass, 
by will or by the intestate laws of this state, from any person who 
may die seised or possessed of the tame while a resident of this state, 
or if such decedent was not a resident of this state at the time of 
death, which property, or any part thereof, shall be within this state, 
or any interest therein, or income therefrom, which shall be trans- 
ferred by deed, grant, sale, or gift, made in contemplation of the 
death of the grantor, vendor or bargainor, or intended to take effect 
in possession or enjoyment after such death.'' Under such statutes 
the inheritance tax is measured by the property within the power 
of the state to tax, and not by the property which the state policy 
has selected for purposes of general taxation: Estate of Stanton, 142 
Mich. 491, 105 N. W. 1122; property not taxable as such may con- 
stitutionally be considered in fixing the amount of an inheritance 
tax: Kingsbury v. Chapin, 196 Mass. 533, 82 N. E. 700; Estate of 
Knoedler, 140 N. Y. 377, 35 N. E. 601. "The continuous tendency 
of the courts of this state," it is said in Estate of Daly, 100 App. 
Div. 373, 91 N. Y. Supp. 858, "has been to embrace within the trans- 
fer tax act, directly or indirectly, all property of every species found 
herein on the death of the decedent." 

Likewise, inheritance tax statutes are comprehensive in embracing 
all transfers occasioned by or referred to the death of the transferrer. 
Not only are those transfers by will or by the intestate laws in- 
cluded, but also those made in contemplation of the death of the 
donor or grantor, or intended to take effect in enjoyment after hit 
death. And transfers in contemplation of death are not restricted 
to gifts technically causa mortis; nor are transfers by will confined 
to such testamentary gifts as are merely gratuitous, but embrace 
all gifts by will, whatever the motive may be, whether to pay a debt, 
discharge some obligation, legal or moral, or to benefit a relative or 
person for whom the testator entertained an affection: Matter of 
Gould, 156 N. Y. 423, 51 N. E. 287;. Estate of Stebbins, 52 Misc. 
Eep. 438, 103 N. Y. Supp. 563; Estate of Price, 62 Misc. Eep. 149, 
116 N. Y. Supp. 283. And in the matter of persons, the tendency is to 
break down exemptions and give the law a more nearly universal 
operation: Estate of Grouse, 34 Misc. Rep. 670, 70 N. Y. Supp. 731. 

If a will gives the testator's estate to his widow, on condition 
that she pay certain legacies to his collateral relatives, the legacies 
are subject to the collateral inheritance tax, as directly bestowed by 
the will: Appeal of Lauman, 131 Pa. 346, 18 Atl. 900. 

c. Increase or Income of Estate After Death. — ^Unless the statute 
otherwise provides, inheritance taxes ordinarily do not fasten on the 
increase or indome of the estate, accruing after the death of the de- 
cedent and during administration: Estate of Williamson, 153 Pa. 508, 
26 Atl. 246; Estate of Miller, 5 Pa. Co. Gt. 522. Some of the stat- 
utes, in defining what property shall be subject to the tax, use the 
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terms, property of which a person dies "seised or possessed," and 
under such statutes it is held that the increase or interest that ae- 
crues pending administration is not subject to the inheritance tax: 
Matter of Vassar, 127 N. Y. 1, 27 N. E. 394, reversing 58 Hun, 378, 
12 N. Y. Supp. 203. Other statutes, in defining the property subject 
to taxation, do not use the expression ''seised or possessed," but 
under them it has nevertheless been held that the income accruing 
after death is not subject to the tax. In so holding, the supreme 
court of Massachusetts said: "A decision could be made either way 
without contradicting the express words of the act, or, possibly, even 
any very clear implication. But such indications as there are seem 
to us to converge toward the conclusion that the valuation is to be as 
of the day of the death. The language of the first section, 'All prop- 
erty .... which shall pass by will .... or by deed, grant, sale or 
gift, made or intended to take effect in possession or enjoyment after 
the death of the grantor, .... shall be subject to a tax of five per 
centum of its value,' naturally would be construed to mean value 
at the time when the property passes. Such has been the construc- 
tion adopted elsewhere, although under acts no doubt more explicit 
than ours: Attorney General v. Sefton, 11 H. L. Cas. 257, 269, 271, 
275, 276; In re Westurn's Estate, 152 N. Y. 93, 102, 46 N. E. 315. 
So a fortiori upon the view of the nature of the tax expressed in 
United States v. Perkins, 163 U. S. 625, 628, 629, 16 Sup. Ct. Rep. 
1073, 41 L. ed. 287. The time when the property passes under a 
deed is not later than the death of the grantor. The same is true 
in the case of a will. It is true that in the latter instance the in- 
terest of a legatee is subject to an account, but still it is an inter- 
est in the fund as it is, analogous to that of a cestui que trust, and 
vests at the death of the testator: Chapin Nat. Bank v. Waite, 150 
Mass. 234, 22 N. E. 915. On this ground it is that other courts 
have held that income accruing after the testator's death is not 
liable to the tax: Williamson's Estate, 153 Pa. 508, 521, 26 Atl. 
246. As stated by the counsel for the legatees, it is not a part of 
the property which passes by the will": Hooper v. Brafford, 178 
Mass. 95, 59 N. E. 678. 

Some statutes expressly provide that the inheritance tax "shall be 
levied and collected upon the increase of all property arising be- 
tween the date of death and the date of the decree of distribution"; 
and under such a provision the words "increase of all property" in- 
cludes multiplication in kind as well as augmentation in value: Es- 
tate of Touhy, 35 Mont. 431, 90 Pac. 170. 

d. Real or Personal Property. — Under the provisions of some stat- 
utes it often becomes necessary, in order to determine whether 
property is subject to the inheritance tax, to ascertain whether it is 
personal property or real estate, distinctions being made between 
these two classes of property in the matter of taxation. Of course 
the legislature is competent to classify various kinds of property for 
purposes of inheritance taxation, restricting tb^ tax, for instance, 
to personal property alone; and the courts have no authority, when 
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the legislature has omitted real estate, to supply the omission: Hinds 
T. Wilcox, 22 Mont. 4, 55 Pac. 355; Estate of Morris, 138 N. G. 
259, 50 S. E. 682. In New York a minor's share of the proceeds of 
a partition sale of land has been held taxable under a statute ex- 
empting property passing to certain relatives, unless it is personal 
property of the value of ten thousand dollars or more: Matter of 
Stiger, 7 Misc. Bep. 268, 28 N. T. Supp. 163. A leasehold interest 
has also been regarded as personal property: Estate of Althouse, 
168 N. T. 670, 61 N. E. 1127; so has the interest of a shareholder 
in the realty of a joint stock association: Estate of Jones, 172 N. 
Y. 575, 65 N. E. 570, 60 L. B. A. 476. And where a testator di- 
rects that encumbrances on realty should be paid, the amount so 
used should be treated as personal property subject to the transfer 
tax: Estate of De Graaf, 24 Misc. Bep. 147, 53 N. Y. Supp. 591; 
Estate of Offerman, 25 App. Div. 94, 48 N. Y. Supp. 993. 

e. Property Affected by Equitable Conversion. — ^It has been at- 
tempted, with varying degrees of success, to invoke the rule of equi- 
table conversion so that real estate of a testator, otherwise exempt 
from inheritance taxation, might be considered personal property 
and thereby brought within the operation of the taxing statute. In 
at least two New York decisions it has been affirmed that where a 
testator directs a sale or conversion of his real estate for distribu- 
tion, it becomes taxable as personal property: Estate of Mills, 86 
App. Div. 555, 67 N. Y. Supp. 956, 87 App. Div. 632, 84 N. Y. Supp. 
1135; Estate of Wheeler, 1 Misc. Bep. 450, 22 N. Y. Supp. 1075. 
The court of appeals of that state, however, has generally resisted 
the application of the doctrine of equitable conversion in this con- 
nection, declaring that "the question of taxation is one of fact, and 
cannot turn on theories or fiction," and that "it was never intended 
by the law to tax a theory having no real existence behind it": 
Estate of Swift, 137 N. Y. 77, 32 N. E. 1096, 18 L. B. A. 709; Es- 
tate of Curtis, 142 N. Y. 219, 36 N. E. 887; Estate of Sutton, 3 App. 
Div. 208, 38 N. Y. Supp. 277, affirmed in 149 N. Y. 618, 44 N. E. 
1128. In the Swift case it was sought to apply the rule of equita- 
ble conversion to real estate situate without the state of New York, 
which, unless it could be regarded as personalty, could not be sub- 
jected to the inheritance tax. But the court refused to regard the 
property as converted into personalty; and its view of the law on 
this question has been adopted by the Illinois and Massachusetts 
courts: Connell v. Crosby, 210 111. 380, 71 N. E. 350; McCuxdy v. 
McCurdy, 197 Mass. 248, 83 N. E. 881. 

But in Pennsylvania the doctrine of equitable conversion has been 
more favorably received. The courts of that state recognize, how- 
ever, that since inheritance taxes attach at the instant of death, a 
conversion must be referable to that moment in order to be ef- 
fectual to change the character of the property from real to per- 
sonal estate for purposes of inheritance taxation; but when a direction 
in a will to sell is imperative, the Pennsylvania courts date the 
conversion from the time of death by applying the rule that what 
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is to be done must be treated in equity as done already. This doc- 
trine has been declared the law in several cases, even as to land 
situate outside of the state: Miller v. Commonwealth, 111 Pa. 321, 
2 Atl. 492; Estate of Williamson, 153 Pa. 508, 26 Atl. 246; Estate 
of Handley, 181 Pa. 339, 37 Atl. 587; Estate of Dalrymple, 215 
Pa. 367, 64 Atl. 554. It logically follows, and has been so held, that 
where land in Pennsylvania is owned by a nonresident testator, 
whose will works an equitable conversion, the land becomes per- 
sonal property, follows the owner's domicile, and is therefore not 
taxable in Pennsylvania: Estate of Coleman, 159 Pa. 231, 28 Atl. 
137; Estate of Shoenberger, 221 Pa. 112, 70 Atl. 579, 19 L. B. A., 
N. S., 290. But where a conversion is to take place only in the dis- 
cretion of the executors, or where it is postponed to some future 
date by the express direction of the testator, there seems to be no 
doubt that land must in the meantime retain its character as realty 
and cannot be subjected to inheritance taxation as personal property. 
This rule has been applied in cases of land situate beyond the ter- 
ritorial boundaries of the state: Estate of Hale, 161 Pa. 181, 28 
Atl. 1071; Estate of Handley, 181 Pa. 339, 37 Atl. 587. Yet in 
Estate of Vanuxem, 212 Pa. 315, 61 Atl. 876, 1 L. E. A., N. S., 400, 
where a will gave the executors full power and discretion to sell 
any or all real estate whenever necessary or expedient, and it be- 
came necessary in the course of administration to make such sale to 
pay pecuniary legacies, it was held that the value of the land in 
other states was subject to the payment of the Pennsylvania col- 
lateral inheritance tax. 

f. Estate of Surviving Wife. — ^In Illinois the right of a widow is 
held subject to the inheritance tax, whether she accepts a devise 
for her benefit or elects to take dower in lieu thereof: Billings v. 
People, 189 111. 472, 59 N. E. 798, 59 L. R. A. 807. In New York 
the courts, with better reason, appear to take the view that dower 
is neither transferred by will nor by the intestate laws, within the 
meaning of inheritance tax laws, and therefore is not subject to the 
transfer tax; but where the provisions in a will in favor of the 
widow are in lieu of dower, and she elects to accept them, the gift 
is taxable since it is a transfer by will, and the estate is not dimin- 
ished for purposes of taxation by the valuation of her dower right: 
Estate of Riemann, 42 Misc. Rep. 648, 87 N. Y. Supp. 731; Estate 
of Barbey, 114 N. Y. Supp. 725. And in Pennsylvania, where a 
widow renounces the provision which her husband has made for her 
in his will, and elects to take under the intestate laws, her share 
thus taken is exempt from the collateral inheritance tax: Estate of 
Small, 11 Pa. Co. Ct. 1. That the transfer tax cannot be avoided 
by a legacy to the widow in consideration of her releasing dower, 
see Estate of De Graaf, 24 Misc. Rep. 147, 53 N. Y. Supp. 591; and 
that the Illinois statute of 1895, exempting a life estate given by 
the testator to his widow, does not apply when she renounces the 
provisions of the will and elects to take other interests in the prop- 
erty, see ConneU v. Crosby, 210 111. 380, 71 N. E. 360. A gift in 
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lieu of dower of a specified amount annuallj, payable in equal quar- 
terly installments^ is held not an annuity in Ohisholm v. Shields, 
67 Ohio St. 374, 66 N. E. 93. In Louisiana the surviving spouse 
does not acquire, in usufruct, the estate of the deceased spouse by 
inheritance, and hence the right of usufruct in such case is not sub- 
ject to the tax imposed on inheritances: Succession of Marsal, 118 
La. 212, 42 South. 778. 

The California courts some years ago advanced the remarkable 
theory that a surviving wife takes her share of the community prop- 
erty as the heir of her husband: Matter of Burdick, 112 Cal. 387, 
44 Pac. 734; Spreckels v. Spreckels, 116 Cal. 339, 58 Am. St. Bep. 
170, 48 Pac. 228, 36 L. B. A. 497; Sharp v. Loupe, 120 Cal. 89, 52 
Pac. 134, 586. From this erroneous notion, the logical conclusion 
has recently been drawn that her share in the community is subject, 
on his death, to the inheritance tax: Estate of Moiiitt, 153 Cal. 359, 
95 Pac. 653, 1025. The supreme court, in announcing this doctrine, 
seems not unaware of its gross injustice, and hence of its erroneous- 
ness, but attempts to place the responsibility therefor with the legis- 
lature. Whether the courts or the legislature is responsible, the 
error should certainly be corrected, for the law of community prop- 
erty as thus interpreted all but ignores the rights of the wife and 
becomes a mere name without substance. 

g. Articles Exempt to the Widow and Minor Children of the de- 
cedent are not subject to the New York transfer tax, whether or 
not they have been actually set apart and whether or not the de- 
cedent died testate: Estate of Page, 39 Misc. Bep. 220, 79 N. Y. 
Supp. 382. But if he was not possessed at the time of his death of 
the exempt articles named in the statute, his widow and minor 
children are not entitled to have the money equivalent of such arti- 
cles deducted from the value of the estate in fixing the amount of 
the tax: Estate of Libolt, 102 App. Div. 29, 92 N. Y. Supp. 175. 

h. Deposits in Bank. — One depositing his own money in a sav- 
ings bank in trust for his children, retaining the right to withdraw 
the funds at pleasure, thereby grants them an interest taking effect 
'4n possession or enjoyment at his death," and as such the funds 
are taxable: Estate of Barbey, 114 N. Y. Supp. 725. But a joint de- 
posit in a savings bank, made up of sums previously given by a man 
to his wife, is not taxable upon his death: Estate of Bosenberg, 114 
N. Y. Supp. 726. In Estate of Graves, 52 Misc. Bep. 433, 103 N. Y. 
Supp. 571, where a man gave stock to his wife, and the dividends 
were deposited at the time of his death in a bank to the credit of 
both, which deposit was subject to withdrawal by either or the sur- 
vivor, the money was held not subject to the inheritance tax. And 
in Estate of Stebbins, 52 Misc. Bep. 438, 103 N. Y. Supp. 563, on 
the death of a married woman, it was held that balances in joint 
accounts belonging to her and her husband were not subject to in- 
heritance taxation. In Estate of Pierce, 60 Misc. Bep. 25, 112 N. 
Y. Supp. 594, where a father deposited his money in a savings bank 
in his name as trustee for a son, and thereafter made declarations 



Inhemtancb Taxation. 31 

that the money belonged to the son, stating this fact to the son, but 
adding that he desired the money to stay where deposited, so that 
he could personally supervise it; and the son had possession of the 
passbook and had the interest credited in it, but the possession of 
the fund did not accrue to him until the death of the father, it was 
held that the gift did not take effect after the donor's death so that 
the amount was taxable under a statute: ''A tax shall be and is 
hereby imposed upon the transfer of any property .... when the 
transfer is of property made .... by deed, grant, bargain, sale or 
gift made in contemplation of the death of the grantor, vendor or 
donor, or intended to take effect in possession or enjoyment at or 
after such death.'' 

L Corporate Stock and Bonds. — A statute providing for an in- 
heritance tax on the transfer property within the state, whether 
tangible or intangible, applies to cash, bonds and stock held or de- 
posited within the state: Callahan v. Woodbridge, 171 Mass. 595, 51 
N. E. 176; Matter of Whiting, 150 N. Y. 27, 55 Am. St. Eep. 640, 
44 N. E. 715, 34 L. B. A. 232. A bequest to a corporation of its 
debenture bonds passes property to the legatee, and the bonds may 
be assessed at their market value: Estate of Bothchild, 71 N. J. 
Eq. 210, 63 Atl. 615. Where one ' has pledged stock as collateral 
security, and his executor has paid the loan and redeemed the stock, 
it is presently taxable as part of the estate: Estate of Hurcomb, 36 
Misc.%Bep. 755, 74 N. Y. Supp. 475. But stock purchased by a broker 
for a customer, and held as security for the payment of the purchase 
price, is not taxable after the customer's death, for the broker is the 
owner subject to the customer's right as pledgee: Estate of Haven- 
meyer, 32 Misc. Bep. 416, 66 N. Y. Supp. 722. The situs of stock and 
bonds will presently be considered under "Situs of Property for Pur- 
poses of Taxation." 

j. United States Bonds and Securities.— The law is well settled 
that a transfer of United States bonds or securities by will or suc- 
cession is subject to taxation under the inheritance- tax laws of the 
several states, unless the statutes are so drawn as to exempt such 
property. There is no doubt that the legislature of a state is com- 
petent to impose such a tax, since the charge is not on the bonds or 
securities themselves, but rather upon the transfer thereof or the 
privilege of receiving them by will or descent. Such is the holding 
of various state courts and also of the federal courts. The fact 
that the property itself is exempt from taxation is therefore imma- 
terial: Plummer v. Coler, 178 U. S. 115, 20 Sup. Ct. Bep. 829, 44 L. 
ed. 998. And the tax cannot be assailed on the ground that it im- 
pairs the obligation of the contract or the borrowing power of the 
United States government: Estate of Sherman, 153 N. Y. 1, 46 N. 
E. 1032; Estate of Whiting, 2 App. Div. 590, 38 N. Y. Supp. 131; 
Estate of Carver, 4 Misc. Rep. 592, 25 N. Y. Supp. 991; Matter of 
Howard, 5 Dem. Sur. 483; Strode v. Commonwealth, 52 Pa. 181; Wal- 
lace V. Myers, 38 Fed. 184, 4 L. B. A. 171; Orr v. Oilman, 183 U. 
S. 278, 22 Sup. Ct. Rep. 213, 46 L. ed. 196. 
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The transfer by will or descent of United States bonds is not ex- 
empt from the operation of the federal war-revenue act of 1898, 
by reason of the declaration in United States statutes and on the 
face of the bonds themselves to the effect that they are exempt 
from taxation, for, as above stated, the tax is not upon the bonds 
but upon the transmission thereof: Murdock v. Ward, 178 U. S. 139, 
20 Sup. Ct. Bep. 775, 44 L. ed. 1009. 

The New York statute of 1892 imposes a tax on the transfer of 
property "over which this state has any jurisdiction for purposes of 
taxation"; and under this statute United States bonds are held ex- 
empt from inheritance taxation, since the state has no jurisdiction 
over them for "purposes of taxation": Estate of Whiting, 150 N. Y. 
27, 55 Am. St. Bep. 640, 44 N. E. 715, 34 L. B. A. 232; Estate of 
Sherman, 153 N. Y. 1, 46 N. E. 1032. Said the court in Estate of 
Coogan, 27 Misc. Bep. 563, 59 N. Y. Supp. Ill: "The law in re- 
spect to taxable transfers of property in force at the time of the 
death of the testator only permitted the imposition of such tax 
upon property 'over which this state has any jurisdiction for the 
purpose of taxation^ Laws 1892, c. 399, sec. 22. It does not re- 
quire the citation of authorities to show that a state, in the exer- 
cise of the power of taxation, has no jurisdiction to tax the obligations 
of the United States, in violation of the provisions of the United 
States statutes exempting them from taxation. And it has re- 
cently been held in this state that United States bonds are exempt 
from assessment and taxation, under the transfer tax law of' 1892, 
because they are property over which the state had no jurisdiction 
for the purposes of taxation: In re Sherman's Estate, 153 N. Y. 1, 
46 N. E. 1032; In re Whiting's Estate, 150 N. Y. 27, 56 Am. St. Bep. 
640, 44 N. E. 715, 34 L. B. A. 232. That being so, the surrogate had 
no jurisdiction to assess a tax on the transfer of these bonds, and 
the tax was not merely an erroneous one, but illegal for want of any 
jurisdiction to impose it." In Estate of Schermerhorn, 50 Misc. Bep. 
233, 100 N. Y. Supp. 480, it was decided that United States bonds 
belonging to a nonresident, actually within the state, were not, in 
October, 1891, property within the meaning of the New York tax 
law, but were obligations for the payment of money, and not sub- 
ject to the transfer tax. 

k. A Legacy to the United States is subject to state inheritance 
taxation, and cannot be claimed as exempt on the ground that the 
tax is on United States property, nor on the ground that the statute 
imposes taxes upon transfers "to persons or corporations exempt by 
law from taxation": United States v. Perkins, 163 U. S. 625, 16 
Sup. Ct. Bep. 1073, 41 L. ed. 287, affirming In re Merriam's Estate, 
141 N. Y. 479, 36 N. E. 505. Said the supreme court of the United 
States in this case: "The act in question is not open to the objec- 
tion that it is an attempt to tax the property of the United States, 
since the tax is imposed upon the legacy before it reaches the hands 
of the government. The legacy becomes the property of the United 
States only after it has suffered a diminution to the amount of the 
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tax, and it ii only upon this condition that the legislature assentg to 
a bequest of it What the corporations are to which the ex- 
emption was intended to apply are indicated by the tax laws of New 
York, and are confined to those of a religious, educational, charitable, 
or reformatory purpose. We think it was not intended to apply it 
to a purely political or governmental corporation like the United 
States." 

I. Policy of Life Insurance. — The proceeds of a policy of life 
insurance payable to the insured, his executors and assigns, is 
property owned by him at his death, within the meaning of the in- 
heritance-tax law, and therefore is subject to taxation. It is imma- 
terial that the policy or its proceeds are not subject to taxation 
under the general tax law of the state. The inheritance-tax statute 
"proceeds upon a new theory of the right of the government to tax 
and establishes a new system of taxation. It taxes the right of suc- 
cession to property, and measures the tax in the method specifically 
prescribed. All property having an appraisable value must be con- 
sidered, whether it is such as might be taxed under the general law 
or not. Many kinds of property might be enumerated which are not 
assessable under the general law, but which are appraisable under 
the collateral inheritance act. The definition of the different kinds 
of property which the legislature has incorporated in the general 
tax law for the purposes of that law cannot be imported into the 
collateral inheritance tax law upon any sound principle of statutory 
construction. It is, therefore, immaterial whether life insurance 
policies can be valued and assessed for taxation under the general 
law": Estate of Knoedler, 140 N. Y. 377, 35 N. E. 601. 

The question whether the proceeds of a policy on the life of a 
nonresident is subject to the inheritance taxation is sometimes at- 
tended with difficulties. In Estate of Gordon, 186 N. Y. 471, 79 N. 
E. 722, 10 L. B. A., N. S., 1089, affirming 114 App. Div. 202, 99 N. 
Y. Supp. 630, where a policy of life insurance was issued by a do- 
mestic company to a nonresident, and the policy was kept out of the 
state and was there enforceable, the proceeds paid to a foreign 
executor were held not subject to inheritance taxation. To the same 
effect is In re Abbett, 29 Misc. Rep. 567, 61 N. Y. Supp. 1067; and in 
Estate of Gibbs, 60 Misc. Rep. 645, 113 N. Y. Supp. 939, policies of 
insurance issued by foreign companies on the life of a nonresident 
decedent were held not taxable, where they were enforceable with- 
out seeking the intervention of the courts of this state, though they 
were in this state at the time of the decedent's death. In Estate 
of Horn, 39 Misc. Rep. 133, 78 N. Y. Supp. 979, a policy issued by 
a domestic corporation upon the life of a nonresident was held not 
subject to the transfer tax, although kept by the decedent in this 
state and here collected. 

Where a testator assigned to his wife, more than a year prior to 
his death, policies of life insurance payable to him if he survived 
the endowment period, otherwise to his estate, and before his deaths 
Prob. Supp. — 8 
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at his request, the assignments were duly indorsed upon the books 
of the company and indorsements recognizing the same were attached 
to the policies, the assignment was held to have vested the right to 
the policies in the wife when completed by acceptance and recogni- 
tion, and not to take effect at the death of the testator so as to 
render them subject to the transfer tax: Estate of Parson, 51 Misc. 
Kep. 370, 101 N. Y. Supp. 430, affirmed in 117 App. Div. 321, 102 
N. Y. Supp. 168. 

m. Membership in Stock Exchange. — ^A seat or membership in the 
New York Stock Exchange has been held to be a privilege of value 
subject to the transfer tax (Matter of Curtis, 31 Misc. Bep. 83, 64 
N. Y. Supp. 574), though held by a nonresident: Matter of Gen- 
dinning, 68 App. Div. 125, 74 N. Y. Supp. 190, affirmed in 171 N. Y. 
684, 64 N. E. 1121. But in the subsequent case of Estate of Hell- 
man, 77 App. Div. 355, 79 N. Y. Supp. 201, it is decided that a stock 
exchange membership is not subject to the transfer tax as "per- 
sonal property" under the restricted definition of those words in the 
statutes of 1896 and 1901. This case, however, is reversed in 174 
N. Y. 254, 95 Am. St. Bep. 582, 66 N. E. 809, where it is decided that 
a seat in the stock exchange, being "property," is subject to the trans- 
fer tax on the death of the owner. 

Proceeds realized from the gratuity fund of the New York produce 
exchange, payable only to the beneficiaries of a deceased member, 
do not pass by virtue of his will or by any administration of his 
estate, but by his contract with the exchange, and therefore are not 
subject to the transfer tax: Estate of Fay, 25 Misc. Bep. 468, 55 N. 
Y. Supp. 749. 

n. The Gkoodwill of a Business has been held not to be ''personal 
property" under the restricted definition of those words in the New 
York statute of 1896, and not real property upon any theory, and 
therefore not subject to the transfer tax on personal or real estate: 
Estate of Dun, 39 Misc. Bep. 616, 80 N. Y. Supp. 657. The doctrine 
of this case, however, has been repudiated, for in Estate of Jones, 
69 App. Div. 237, 74 N. Y. Supp. 702, under the transfer-tax law of 
1891, subjecting "all property" which passes by will or the intestate 
laws to a tax, it is held that the goodwill of a newspaper conducted 
by a joint stock association is property which passes under the will 
of a deceased member, and the value thereof should be included in 
determining the amount of his estate subject to the transfer tax; 
and in Estate of Dun, 40 Misc. Bep. 509, 82 N. Y. Supp. 802, the 
goodwill of the business of a firm is held taxable to the estate of 
the sole owner of the firm, where his will transfers the goodwill, it 
being "property." Where the business of a deceased person is con- 
tinued by his administrator, the goodwill of the business is an asset 
subject to a transfer tax, under the words "other value in business"; 
and in determining the value thereof the net earnings of a single 
year should be multiplied by a certain number of years, the num- 
ber depending upon the nature of the business: Estate of Keahon,. 
60 Misc. Bep. 508, 113 N. Y. Supp. 926. 
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o. Interest In Partnership Property. — Where a partner has loaned 
money to the firm and received thereon such profits as are earned by 
the concern, this is regarded as invested capital and is subject to the 
transfer tax on his death; and if he has permitted the profits to 
remain on deposit with the firm, they are likewise deemed taxable 
assets of his estate: Estate of Probst, 40 Misc. Bep. 431, 82 N. Y. 
Supp. 396. If a nonresident at the time of his death is a member 
of a partnership having assets in New York, his interest therein is 
considered personal property, rather than a mere chose in action, 
and is subject to the transfer tax of that state: Estate of King, 30 
Misc. Eep. 675, 63 N. Y. Supp. 1100, order affirmed, 67 N. Y. Supp. 
766. Where it is admitted that all the property belonging to a com- 
mercial partnership has been regularly assessed, and all taxes thereon 
duly paid, the interest of a partner in the same property is not a 
distinct and separate taxable entity, within the Louisiana constitu- 
tional provision that the inheritance tax shall not be enforced against 
property which has borne its just proportion of taxes: Succession of 
Qtauffer, 119 La. 66, 43 South. 928. 

p. Bequests for Funeral or Burial Expenses. — A bequest for the 
maintenance of the decedent's burial lot has been held exempt from 
inheritance taxation as burial expenses: Matter of Yinot, 7 N. Y. 
Supp. 517. In Estate of Edgerton, 35 App. Div. 125, 54 N. Y. Supp. 
700, affirmed in 158 N. Y. 671, 52 N. E. 1124, a transfer of stock in 
trust for the erection of a monument to the donor and the care of 
his grave is held within this rule. But in the recent case of Es- 
tate of Fay, 62 Misc. Rep. 154, lie N. Y. Supp. 423, it is decided 
that a bequest to a foreign cemetery association, the interest to be 
used in keeping the testator*s "lot in condition forever," is subject 
to the transfer tax. Said the court in this case: "In Matter of 
Vinot's Estate, 7 N. Y. Supp. 517, Surrogate Bansom held that a 
bequest of one thousand dollars to an association, the income of 
which was to be applied to the care and preservation of the burial 
plot of decedent, was not taxable. As this decision has not been 
overruled by a higher court, it might be considered as a control- 
ling authority in this case. In view, however, of the language of the 
court of appeals in the Gould case, 156 N. Y. 423, 51 N. E. 287, and 
of the appellate division in the McAvoy case, 112 App. Div. 377, 
98 N. Y. Supp. 437, it would appear that the decision in Matter of 
Vinot, 7 N. Y. Supp. 517, would scarcely meet with the approval of 
the appellate courts at the present time. In the Gould case it was 
held that the property was taxable, although bequeathed for the pur- 
pose of satisfying a contractual obligation existing at the time of 
decedent's death; and in the McAvoy case it was held that the be- 
quest was taxable, although the beneficiary received it in payment 
of services to be rendered thereafter. While it has been held that 
a sum spent by an executor in the erection of a monument to de- 
cedent is exempt (Matter of Edgerton's Estate, 35 App. Div. 125, 
54 N. Y. Supp. 700), and that a reasonable sum spent in the purchase 
of a burial plot for decedent may be regarded as a part of the funeral 
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expenses and, therefore, a proper deduction (Matter of Liss' Estate, 
39 Misc. Bep. 123, 78 N. T. Supp. 969), there is a manifest distinc- 
tion between such expenditures made by an executor in his discretion 
and a bequest made by decedent in his last will to a certain bene- 
ficiary and for a certain specific purpose/' 

In a proceeding to collect a collateral inheritance tax under a 
statute subjecting all property passing by will after the payment of 
all debts, and providing further that the word "debt" shall include a 
reasonable sum for funeral expenses, a testator may set aside a sum 
to erect a tomb for himself, since it cannot be said that that form 
of burial is unreasonable: Morrow v. Durant (Iowa), 118 N. W. 781. 

q. Bequest in Discharge of Debt or Other Obligation. — All trans- 
fers made by will are subject to the transfer tax, irrespective of 
whether they are made as a gratuity or in discharge of some debt or 
other obligation: Estate of Eogers, 71 App. Div. 461, 75 N. Y. Supp. 
835, affirmed in 172 N. Y. 617, 64 N. E. 1125. Said the court in Es- 
tate of Gould, 156 N. Y. 423, 51 N. E. 287, where a son of the testator 
accepted payment for his services under a provision of the will: 
"It matters not what the motive of a transfer by will may be, whether 
to pay a debt, discharge some moral obligation, or to benefit a rela- 
tive for whom the testator entertained a strong affection, if the 
devise or bequest be accepted by the beneficiary, the transfer is 
made by will and the state makes a tax to impinge upon that per- 
formance." Accordingly it has been decided that a bequest to a 
physician "in view and in consideration of his unremitting care and 
attention to me during my years of sickness without asking any re- 
ward for services rendered," is subject to the transfer tax: Estate of 
Doty, 7 Misc. Bep. 193, 27 N. Y. Supp. 653; and that a bequest to a 
priest or his successors to be used in saying low masses for the re- 
pose of the soul of the testatrix and three others, is not exempt from 
the transfer tax as funeral expenses: Estate of McAvoy, 112 App. 
Div. 377, 98 N. Y. Supp. 437. 

Beferring to the Gould case above, where the testator's son con- 
sented to accept payment for his services under a provision in the 
will, the court in Estate of Daniell, 40 Misc. Bep. 329, 81 N. Y. Supp. 
1033, said: "It is only where the devise or bequest is accepted by 
the beneficiary that the transfer is made by the will, and the stat- 
ute in question makes a tax to impinge upon that performance." 
This is in recognition of the well-established rule that a legatee may 
renounce his legacy, and that when he does so there is no transfer 
to him, so far as concerns that particular testamentary gift, to which 
the inheritance tax will attach: See "Effect of Benunciation of 
Legacy," post. 

In Estate of Eogers, 2 Con. Sur. 198, 10 N. Y. Supp. 22, it is doubted 
whether a bequest in satisfaction of a debt is a legacy within the 
meaning of the act taxing legacies, since a legacy only implies 
bounty or benevolence. And in For8ter*s Exrs. v. Gilliam, 13 Pa. 
340, a gift by a testator to his creditor, in satisfaction of a debt, 
of the precise sum due, is said to fall neither within the letter nor 
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the spirit of tlie collateral inheritance tax. According to Matter 
of Underbill, 2 Con. Sur. 262, 20 N. Y. Supp. 134, when a bequest 
is made to a creditor on condition that he accept it in full satis- 
faction of all unsettled accounts and claims against the testator, it 
is not subject to the inheritance tax if the accounts exceed the sum 
bequeathed. A bequest of a promissory note to its maker has been 
held a transfer taxable at its fair market value: Morgan y. Warner, 
45 App. Div. 424, 60 N. Y. Supp. 693, affirmed in 162 N. Y. 612, 57 
N. E. 1118. And according to Matter of Tuigg, 15 N. Y. Supp. 548, 
when a bequest of the residue of the estate of the testator includes 
a note by the legatee, the amount of the note is subject to the legacy 
tax. And in Estate of Wood, 40 Misc. Bep. 155, 81 N. Y. Supp. 511, 
where the testator directed his executor to withdraw one-half of the 
claims he had presented to his brother's executor, and forgave that 
half, it was held that this did not relieve any part of the whole 
sum from taxation (it being a bequest of that half to the estate), 
and have the effect of making the tax on that half assessable to 
the executrix in her official capacity and not as an individual. 

r. Advancements and ordinary gifts inter vivos not in contempla- 
tion of death are not within the provisions of the inheritance tax 
statutes: Matter of Edgerton, 35 App. Div. 125, 54 N. Y. Supp. 700; 
affirmed in 158 N. Y. 671, 52 N. E. 1124; Matter of Spaulding, 49 
App. Div. 541, 63 N. Y. Supp. 694. In Matter of Bartlett, 4 Misc. 
Bep. 380, 23 N. Y. Supp. 990, sums loaned and advanced by the 
testator to his sons were held not advancements within this rule, 
the court distinguishing between the words ''advance'^ and "ad- 
vancement." But in United States v. Banks, 17 Fed. 322, a deed of 
gift to a son, made as an advancement and chargeable as such against 
his ultimate share of the estate of the father under a will existing 
at the time of the deed, was held a "succession,'' under the war- 
revenue act of June 30, 1864, as a conveyance without "valuable and 
adequate consideration," and chargeable with a tax of one per cent. 

s. Oompensation to Executor or Trustee. — The statutes usually 
provide that when a testator makes a bequest or devise to his ex- 
ecutors or trustees in lieu of commissions or compensation, the ex- 
cess of this gift over and above a reasonable compensation for their 
services is subject to the inheritance tax. Accordingly, where a testa- 
tor directs that his executor and trustee be paid an annual sum, 
together with the commissions allowed by law, so long as he should 
act, in full compensation for his services, and he accepts the sum, 
the annual sum is subject to the transfer tax: Estate of Huber, 86 
App. Div. 458, 83 N. Y. Supp. 769. But a bequest to an executor of 
a stated sum "over and above his legal commissions and expenses," 
has been held to be not within the statutory provision that when a 
bequest is made in lieu of commissions the excess thereof above 
reasonable compensation is subject to the inheritance taxation: Mat- 
ter of TJnderhill, 2 Con. Sur. 262, 20 N. Y. Supp. 134. In Maryland, 
where executors were appointed under the will of a testator who 
died March 27, 1845, their commissions were held subject to the tax 
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imposed by the act of 1844, which did not go into effect until June 
2, 1845: Williams v. Mosher, 6 GiU, 454. 

t. Power of Appointment. — ^The imposition of transfer taxes on 
the exercise of powers of appointment has already been considered 
with reference to what law governs: See ante, II, e. The New York 
statute, which in its general terms is similar to the statute of other 
states, has been held not to be in contravention of the United States 
constitution: Orr v. Gilman, 183 U. S. 278, 22 Sup. Ct. Bep. 213, 46 
L. ed. 196. It has been said of this statute that it applies to all 
powers alike, without distinction on account of the method or date 
of creation; and that it does not impose a tax on property, or on 
the original transfer, but the particular transfer through the exer* 
else of the power: Matter of Dows, 167 N. Y. 227, 88 Am. St. Bep. 
508, 60 N. E. 439, 52 L. B. A. 433; Estate of Delano, 176 N. Y. 486, 
68 N. E. 871, 64 L. B. A. 279; and a determination by a state court 
to this effect is not reviewable by the supreme court of the United 
States: Orr v. Gilman, 183 U. S. 278, 22 Sup. Ct. Bep. 213, 46 L. ed. 
196. "As the tax is imposed upon the exercise of the power, it is 
unimportant how the power was created. The existence of the power 
is the important fact, for what may be done under it is not affected 
by its origin. If created by deed its efficiency is the same as if it 
had been created in the same form by will. No more and no less 
could be done by virtue of it in the one case than in the other. 
Its effective agency to produce the result intended is neither strength- 
ened nor weakened by the nature of the instrument used by the 
ionor of the power to create it. The power, however or whenever 
created, authorized the donee by her will to devest certain defeasi- 
ble estates, and to vest them absolutely in one person. If this au- 
thority had been conferred by will instead of by deed, the right 
to act would have been precisely the same, and the power would, 

have neither gained nor lost in force As we said through 

Judge CuUen in the Dows case (167 N. Y. 227, 88 Am. St. Bep. 508, 
60 N. E. 439, 54 L. B. A. 433): 'Whatever be the technical source 
of title of a grantee under a power of appointment, it cannot be 
denied that in reality and substance it is the execution of the power 
that gives to the grantee the property passing under it.' This ac- 
cords with the statutory definition of a power as applied to real 
estate, for it includes an authority to create or revoke an estate 
therein. Such was the effect of the exercise of the power under 
consideration, for it both revoked and created estates in the real 
property and the interests in the personal property. No tax is laid 
on the power, or on the property, or on the original disposition by 
deed, but simply upon the exercise of the power by will, as an ef- 
fective transfer for the purposes of the act": Ghanler v. Kelsey, 205 
U. S. 466, 27 Sup. Ct. Bep. 550, 51 L. ed. 882, affirming and quoting 
from Estate of Delano, 176 N. Y. 486, 68 N. E. 871, 64 L. B. A. 279. 

Other decisions discussing the imposition of inheritance taxes on 
powers of appointment and their exercise are: Matter of Stewart, 
131 N. Y. 274, 30 N. E. 184, 14 L. B. A. 836, reversing 61 Hun, 554, 
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16 N. Y. Supp. 388; Estate of Langdon, 153 N. Y. 6, 46 N. E. 1034j 
Isliam V. New York Assn. for Improving the Condition of the Poor, 
177 N. Y. 218, 69 N. E. 367; Estate of Lansing, 182 N. Y. 238, 74 
N. E. 882; Estate of Cooksey, 182 N. Y. 92, 74 N. E. 880; Estate of 
Potter, 51 App. Div. 212, 64 N. Y. Supp. 1013; Estate of Rogers, 71 
App. Div. 461, 75 N. Y. Supp. 835; Matter of Howe, 86 App. Div. 
286, 83 N. Y. Supp. 825; Estate of Mather, 90 App. Div. 382, 85 N. 
Y. Supp. 657; Estate of Buckingham, 106 App. Div. 13, 94 N. Y. 
Supp. 130; Estate of Spencer, 119 App. Div. 883, 107 N. Y. Supp. 
543; Estate of Ripley, 122 App. Div. 419, 106 N. Y. Supp. 844, or- 
der affirmed in 84 N. E. 574; Estate of Lewis, 60 Misc. Rep. 643, 
113 N. Y. Supp. 1112, order reversed in 113 N. Y. Supp. 1136; Es- 
tate of Lowndes, 60 Misc. Rep. 506, 113 N. Y. Supp. 1114; Estate of 
Chapman, 61 Misc. Rep. 593, 115 N. Y. Supp. 981; Commonwealth 
V. Duffield, 12 Pa. 277, Brightly, N. P. 469; Commonwealth v. Will- 
iams' Exrs., 13 Pa. 29; Commonwealth v. Sharpless, 2 Chest. Co. Rep. 
(Pa.) 246; Fidelity Trust Co. v. McClain, 113 Fed. 152, affirmed in 
122 Fed. 1020, 57 C. C. A. 679. 

Where a resident of the state gave a power of appointment by her 
will, and the appointee, also a resident of the state, exercises the 
appointment by will, the beneficiary becomes liable under the trans- 
fer tax of New York, although the property, real and personal, is 
situated without the state: Estate of Hull, 111 App. Div. 322, 97 N. 
Y. Supp. 701, affirmed in 186 N. Y. 586, 79 N. E. 1107. "We are of 
opinion," said the court in reversing the surrogate's decision in this 
case, "that the learned surrogate has fallen into error in reversing 
the original decree in this matter, due to the confusion of the ques- 
tion by an entirely irrelevant detail in relation to the situs of the 
property which passed to the said Ida M. Hull. The question is not 
where the property was located, or whether it was real estate or 
personal property, but whether the beneficiary came into its pos- 
session through the exercise of a privilege conferred by the state of 
New York It being the privilege upon the right to succes- 
sion to property by means of a will that is taxed, and the subject 
of the litigation being within the jurisdiction of the state, it seems 
clear that the beneficiary under the power of appointment contained 
in the will of Caroline C. Hull, a resident of this state, upon the 
exercise of that power by Wager J. Hull, likewise a resident of this 
state, is bound to pay the tax imposed upon that privilege, regard- 
less of the question of where the property to which the power re- 
lated was located. Ida M. Hull gets all of her rights in and to the 
property by reason of the exercise of the power (a privilege granted 
by the state of New York), and she may not be relieved from that 
obligation because of the fact that the property itself was without 
the jurisdiction of the state at the time the power was exercised. 
That is an entirely irrelevant matter." 

In Estate of Lord, 111 App. Div. 152, 97 N. Y. Supp. 553, affirmed 
in 186 N. Y. 549, 79 N. E. 1110, when a man by will exercised a 
power of appointment as to property situated in New York in favor 
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of his wife, who dispoied of the property by will which was pro- 
bated in another state, the property, although removed from New 
York before distribution under her will, was held subject to the 
inheritance tax. But in Estate of Thomas, 39 Misc. Kep. 136, 78 
N. Y. Supp. 981, where a nonresident testator, whose property was 
entirely without the state, left specified property in trust for his 
daughter for life, with power to appoint the remainder after the 
trust, and the trustee was a resident, and thereafter the daughter, 
then a resident of the state, executed the power by will, it was de- 
cided that this exercise was not a taxable transfer. According to 
Matter of Chabot, 44 App. Div. 340, 60 N. Y. Supp. 927, an estate 
of a nonresident testator, acquired as appointee named by a legatee 
for life, with power to name the remainderman, may be assessed 
prior to the administration of the estate of the legatee, who dies 
shortly before the appointee. 

u. Effect of Compromise of Litigation. — ^A compromise of litiga- 
tion or of a will contest cannot be resorted to as a mere device for 
evading the payment of an inheritance tax; for courts look beyond 
the form of any arrangement, whereby the commonwealth is deprived 
of a tax, to its substance to ascertain its real purpose. Hence an 
agreement to set aside a will and to make distribution in accord- 
ance with its provisions or otherwise will not relieve legacies other- 
wise taxable from the burden which the law imposes upon them. 
But money paid in good faith in compromise of threatened litigation 
or of a will contest is not subject to the legacy tax: Estate of Haw- 
ley, 214 Pa. 525, 63 Atl. 1021. It has been held that the collateral 
inheritance tax is not payable on the money which legatees, who are 
collaterals, authorized the executor to pay to a disinherited son of 
the decedent, in pursuance of a compromise by which the son's 
caveat is withdrawn and the will admitted to probate: Estate of 
Pepper, 159 Pa. 508, 28 Atl. 356; and that such tax cannot be im- 
posed upon money paid to extinguish the title of persons who claim 
adversely to the decedent, or upon property surrendered by way of 
compromise to persons who so claim: Estate of Kerr, 159 Pa. 512, 
28 Atl. 354. In Estate of Wells (Iowa), 120 N. W. 713, it was ad- 
judged, after a review of the foregoing Pennsylvania decisions, that 
upon the compromise of the will in that case, the children of the 
testator took nothing under the will, nor as heirs or creditors, but 
solely by virtue of the settlement, and hence the amounts received 
were not subject to taxation. 

In English v. Crenshaw, 120 Tenn. 531, 127 Am. St. Eep. 1025, 110 
S. W. 210, the testator left all his property in his widow; collateral heirs 
contested the will, and procured it to be set aside, but the case was re- 
versed on appeal and remanded; the widow then proposed to deed 
one-half of the property to the contestants if they would withdraw 
the contest, which proposition was accepted. It was held that the 
collateral representatives did not derive title from the decedent, but 
from the deeds of the widow, and that no collateral inheritance tax 
was due. 
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In People v. Bice, 40 Colo. 508, 91 Pac. 33, where the sole heir of 
the testator contested the will because it made him a less liberal 
allowance than the statute, and the executor paid him a sum in ad- 
dition to his legacy in consideration of a withdrawal of the contest, 
it was decided that the sum thus paid was subject to the tax. 

In Estate of Cook, 187 N. Y. 253, 79 N. E. 991, the widow, an 
adopted daughter of the testator, resisted the probate of his will; 
thereafter it was admitted to probate under an agreement whereby 
his nephews and nieces, as residuary legatees, transferred their in- 
terests in the estate to the widow. This arrangement was made in 
good faith for no other purpose than to avoid a will contest. The 
court held that the residue was taxable at the rate of five per cent 
as in the case of a bequest to nephews and nieces, rather than at 
the rate of one per cent as in the case of a bequest to a widow. 
Said the court: "The compromise did not change the will. No settle- 
ment could change a word that the testator wrote. The will stands 
as it was written, and the most solemn instrument, executed by all 
parties interested, could not convert a bequest to the nephews and 
nieces into a bequest to the widow. As we said in another case, she 
takes under them 'by contract, not under the will or from the testa- 
tor*: Greenwood v. Holbrook, 111 N. Y. 465, 471, 18 N. E. 711. A 
succession tax is measured by the legal relation which the legatee 
bears to the testator, and is not affected by the relation which an 
assignee of the legatee bears to him. Here the legatees took the 
residuum under the will. They succeeded the testator in the owner- 
ship thereof, and their succession gives rise to the tax. The widow 
did not take the residue from the testator, for he did not give it 
to her. She took as assignee, not as legatee. Unless she took as as- 
signee, she did not take at all. The legatees assigned to her, and the 
rate of taxation is fixed by their relation to the testator. A^ she 
did not take through the will, the succession tax cannot be fixed at 
the rate of one per cent, as in the case of a bequest to a widow, but 
must be fixed at the rate of five per cent, as in the case of a be> 
quest to nephews and nieces." 

In Appeal of Commonwealth, 34 Pa. 204, the testator devised his 
entire estate to his executors in trust for legatees and devisees; 
the widow declined to take her legacy, but afterward, by an arrange- 
ment with the executors approved by the court, accepted a sum less 
than her share of the estate and relinquished her claim to the resi- 
due. It was held that she took this sum under her paramount title 
as a widow, not out of the fund bequeathed in trust, and therefore 
that it was not subject to the collateral inheritance tax. 

Cases somewhat analogous to the above have arisen when taxes un- 
der United States internal revenue laws have been sought to be 
imposed on money received as the result of a compromise in a will 
contest, and it has been affirmed that money thus received does not 
fall within the category of "legacies'* or "distributive shares" subject 
to the federal internal revenue tax: Page v. Bives, 1 Hughes, 297, 
Fed. Cas. No. 10,666. Where an instrument offered as a will is not 
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admitted to probate but contested proceedings therefor are compro- 
mised as authorized by the Massachusetts statute, and the estate is 
distributed pursuant to the compromise decree, this compromise is 
deemed the will under which the property passed for the purposes 
of the federal war-revenue act of 1898, and the tax due thereunder 
is determined accordingly: McCoy v. Gill, 156 Fed. 985. 

V. Effect of Renunciation of Legacy. — Since a legacy does not be- 
come effective until accepted, there is no transfer thereof to which 
an inheritance tax will attach if the legatee waives or renounces 
the legacy, but the succession thereupon becomes taxable, if at all, 
in accordance with the ultimate devolution of the property. "If no 
transfer is effected because it turns out that there is no property to 
transfer, no tax can be collected, and, if the legatee renounce the 
gift and refuse to receive it, no tax can be collected with respect 
to him, because there has been no transfer to him. His right to re- 
nounce the privilege of accepting the donation is not denied or for- 
bidden by the statute, and such right is recognized by the authorities. 
.... On his effective renunciation the title to, or ownership of, the 
property of the gift remains in the estate to be disposed of under 
the terms of the will and the succession is taxable in accordance 

with the nature of the ultimate devolution Assuming the right 

of an individual to reject proffered bounty, whether tendered by deed 
to take effect at the grantor's death, or by will, I can see no good 
reason for applying the provisions of the tax law to a mere abortive 
attempt at a transfer as well as to the consummated act": Estate of 
Cook, 187 N. Y. 253, 79 N. E. 991; Estate of Wolfe, 89 App. Div. 
349, 85 N. Y. Supp. 949, affirmed in 179 N. Y. 599, 72 N. E. 1152. 

In a recent Iowa case it is affirmed that the state cannot collect a 
collateral inheritance tax on a legacy which has been waived by the 
collateral legatee: Morrow v. Durant (Iowa), 118 N. W. 781. This 
decision is in affirmance of Estate of Stone, 132 Iowa, 136, 109 N. 
W. 455, where it is held that a contract between the beneficiaries in 
a will, including a collateral legatee, whereby the provisions of the 
will are renounced and a division of the property provided for, is 
valid notwithstanding its effect is to deprive the state of a collateral 
inheritance tax otherwise collectible upon the legacy to the collateral 
legatee. 

V. Estates for Life or in Bemainder— Contingent Interests. 

a. Life Estates and Vested Bemainders. — ^The general rule would 
seem clear that life estates, and ordinary vested remainders, not sub- 
ject to any condition or contingency, are presently taxable under the 
general system of inheritance taxation now in vogue. The relative 
rights of a life tenant and remaindermen in the matter of the pay- 
ment may not be easily adjusted, but the fixing of the value of either 
of the estates, under the mortality tables, is not difficult: Fitzgerald 
V. Ehode Island Hospital Trust Co., 24 R. I. 59, 52 Atl. 814; People 
V. McCormick, 208 111. 437, 70 N. E. 350, 64 L. E. A. 775; Dow v. 
Abbott, 197 Mass. 283, 84 N. E. 96; Matter of Dows,.167 N. Y. 227, 
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88 Am. St. Eep. 508, 60 N. E. 508 j 52 L. B. A. 433; Estate of Vinot, 
7 N. Y. Supp. 517; Estate of Bogert, 25 Misc. Rep. 466, 55 N. Y. 
Supp. 751; Estate of Sherman, 30 Misc. Eep. 547, 63 N. Y. Supp. 
957; Estate of Runcie, 36 Misc. Bep. 607, 73 N. Y. Supp. 1120; Es- 
tate of Babcock, 37 Misc. Bep. 445, 75 N. Y. Supp. 926; Estate of 
Bushnell, 73 App. Div. 325, 77 N. Y. Supp. 4, affirmed in 172 N. Y. 
649, 65 N. E. 1115; Estate of Hoyt, 37 Misc. Bep. 720, 76 N. Y. 
Supp. 504; Commonwealth's Appeal, 127 Pa. 438, 17 Atl. 1094; 
Brown v. Kinney, 128 Fed. 310; Peck v. Kinney, 128 Fed. 313. The 
fact that the prior life estate is exempt does not relieve the owner 
of the vested remainder from the tax: Estate of Copper, 127 Pa. 
435, 17 Atl. 1094; Bailey v. Doane, 96 Tenn. 16, 33 S. W. 573. 

b. Future and Contingent Estates — ^New York Bule. — ^Until quite 
recently the taxation of future contingent estates or remainders in 
New York was governed by the following statute: "Estates in ex- 
pectancy which are contingent or defeasible shall be appraised at 
their full undiminished value when the persons entitled thereto shall 
come into the beneficial enjoyment or possession thereof, without 
diminution for or on account of any valuation theretofore made of 
the particular estates for purposes of taxation, upon which said es- 
tates in expectancy may have been limited." Under this statute it 
was repeatedly held that future contingent estates therein mentioned 
were not taxable until they vested in possession and the beueficial 
owner thereby ascertained. The taxation of such interests was post- 
poned until the contingency was settled: Estate of Cager, 111 N. Y. 
543, 18 N. E. 866; Matter of Curtis, 142 N. Y. 219, 36 N. E. 887; 
Matter of Hoffman, 143 N. Y. 327, 38 N. E. 311; Matter of Boosevelt, 
143 N. Y. 120, 38 N. E. 281, 25 L. B. A. 695; Matter of Davis, 149 
N. Y. 539, 44 N. E. 185; Matter of Gibson, 157 N. Y. 680, 51 N. E. 
1090; Matter of Dows, 167 N. Y. 227, 88 Am. St. Bep. 508, 60 N. E. 
439, 52 li. B. A. 433. Said the court in Estate of Hoffman, 143 N. 
Y. 327, 38 N. E. 311: "That mere possibilities or chances of the ac- 
quisition of property, including not only contingent estates, but also 
estates technically vested, but liable to be devested, were not liable 
to taxation until the contingencies had passed or been fulfilled, and 
the right to succeed to property become certain and absolute, and 
the tax ought not to be imposed until events make it certain that 
there is a beneficial transfer of property to the beneficiary." For 
applications of this doctrine, see the following cases: Estate of Lang- 
don, 11 App. Div. 220, 43 N. Y. Supp. 419; Estate of Harbeck, 43 
App. Div. 188, 59 N. Y. Supp. 362; Estate of Travis, 19 Misc. Eep. 
393, 44 N. Y. Supp. 349; Estate of McMahon, 28 Misc. Eep. 697, 60 
N. Y. Supp. 64; Estate of Eldridge, 29 Misc. Eep. 734, 62 N. Y. Supp. 
1Q26; Estate of Bartow, 30 Misc. Eep. 27, 62 N. Y. Supp. 1000; 
Estate of Howell, 34 Misc. Eep. 432, 69 N. Y. Supp. 1016; Estate of 
Lynn, 34 Misc. Eep. 681, 70 N. Y. Supp. 730; Estate of Plum, 37 
Misc. Bep. 466, 75 N. Y. Supp. 940; Estate of Clarke, 39 Misc. Eep. 
73, 78 N. Y. Supp. 869; Estate of Babcock, 81 App. Div. 641, 81 N. 
Y. Supp. 1117; Estate of Le Brun, 39 Misc. Rep. 516, 80 N. Y. Supp, 
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486; Estate of Howe, 86 App. Div. 286, 83 N. Y. Supp. 825, affirmed 
in 176 N. Y. 570, 68 N. E. 1118; Miller v. Tracy, 86 N. Y. Supp. 
1024; Estate of Naylor, 120 App. Div. 738, 105 N. Y. Supp. 667. 

The New York statute has been materially changed so as to read: 
"Whenever a transfer of property is made, upon which there is, or in 
any contingency there may be, a tax imposed, such property shall 
be appraised at its clear market value immediately upon such trans- 
fer, or as soon thereafter as practicable. The value of every future 
or limited estate, income, interest or annuity dependent upon any 
life or lives in being, shall be determined by the rule, method and 
standard of mortality and value employed by the superintendent of 
insurance in ascertaining the value of policies of life insurance and 
annuities for the determination of liabilities of life insurance com- 
panies, except that the rate of interest for making such computation 

shall be five per centum per annum When property is trant- 

ferred in trust or otherwise, and the rights, interests or estates of 
the transferees are dependent upon contingencies or conditions 
whereby they may be wholly or in part created, defeated, extended 
or abridged, a tax shall be imposed upon said transfer at the highest 
rate which, on the happenings of any of the said contingencies or 
conditions, would be possible under the provision of this arti- 
cle, and such tax so imposed shall be due and payable forthwith 
by the executors or trustees out of the property transferred." It thus 
appears that whenever a transfer of property is made, upon which 
there is, or by any contingency there may be, a tax imposed, the 
property ie to be appraised at its clear market value and the trans- 
fer tax is due and payable forthwith out of the property transferred. 
The tax on contingent remainders, therefore, is to be paid forth- 
with out of the corpus of the estate transferred: Estate of Tracy, 
179 N. Y. 501, 72 N. E. 519; Estate of Brez, 172 N. Y. 609, 64 N. 
E. 958; Estate of Post, 85 App. Div. 611, 82 N. Y. Supp. 1079. "By 
this amendment the legislature clearly intended to change the law 
upon the subject, and to make the transfer tax upon property trans- 
ferred in trust payable forthwith. The tax is not required to be 
paid by the conditional transferee, for by the provisions of the stat- 
ute it is to be paid 'out of the property transferred'; so that whoever 
may ultimately take the property takes that which remains after the 
payment of the tax. This amendment makes provision for property 
transferred in trust. Each trust estate created is to be separately ap- 
praised, and the tax determined according to the percentage fixed by 
the statute for those who are contingently entitled to the estate; and, 
when fixed, the tax is forthwith payable out of the trust estate^': Estate 
of Vanderbilt, 172 N. Y. 69, 64 N. E. 782; Estate of Hoyt, 44 Misc. 
Eep. 76, 89 N. Y. Supp. 744. 

The constitutionality of the New York statute, as thus amended^ 
has been recognized by the court of appeals of that state: Estate of 
Vanderbilt, 172 N. Y. 69, 64 N. E. 782; Estate of Brez, 172 N. Y. 
609, 64 N. E. 958. And the supreme court of the United States 
has held that a tax on remainders before the precedent estate ter* 
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minates and tlie remainders vest in possession does not violate the 
fourteentli amendment of the federal constitution: Orr v. Oilman, 
183 U. S. 278, 22 Sup. Ct. Rep. 213, 46 L. ed. 196. But in Estate of 
Brez, 172 N. Y. 609, 64 N. E. 958, the court calls attention to what 
it considers an inequality caused bj the statute; and suggests a 
remedy therefor. 

In Estate of Vanderbilt, 172 N. Y. 69, 64 N. E. 782, the court in 
construing the transfer tax law as affecting payment upon contin- 
gent remainders, and holding that the tax was payable forthwith 
out of the property transferred, said through Justice Haight: "It 
seems to me clear that the legislature by this amendment intended 
to change the law upon the subject and to make the transfer tax 
upon property transferred in trust payable forthwith. The tax is 
not required to be paid by the conditional transferee, for, by the 
provision of the statute it is 'to be paid out of the property trans- 
ferred.' So that whoever may ultimately take the property takes 
that which remains after the payment of the tax.'' In that case the 
court was dealing only with a contingent remainder, but the prin- 
ciple there announced is necessarily involved in life estates created 
by trusts: Estate of Tracy, 179 N. Y. 501, 72 N. E. 519. And where 
a testator gave the residue of his property to executors in trust to 
pay the income to his widow during her widowhood, and on her 
death to a daughter during her life, and directed that on her death 
the corpus should be divided among her issue, and that if she died 
without issue the corpus should be divided amongst his next of kin 
and heirs, it was held that the tax on the corpus was payable forth- 
with out of the property transferred: Estate of Huber, 86 App. Div. 
458, 83 N. Y. Supp. 769. Transfer taxes on the life interests and 
remainder interests in a trust fund are, according to Estate of 
Hoyt, 44 Misc. Rep. 76, 89 N. Y. Supp. 744, payable out of the capi- 
tal though the remainders are contingent. 

c. Future Estates — California Bule. — The California statute gov- 
erning future estates is as follows: ''When any grant, gift, legacy, or 
succession upon which a tax is imposed by section 1 of this act 
shall be an estate, income, or interest for a term of years, or for 
life, or determinable upon any future or contingent event, or shall 
be a remainder, reversion, or other expectancy, real or personal, the 
entire property or fund by which estate, income, or interest is sup- 
ported, or of which it is a part, shall be appraised immediately after 
the death of the decedent, and the market value thereof determined, 
in the manner provided in section fourteen of this act, and the tax 
prescribed by this act shall be immediately due and payable to the 
treasurer of the proper county, and, together with the interest thereon 
shall be and remain a lien on the said property until the same is 
paid"; provided that upon the execution of the proper bond the pay- 
ment may be postponed until the persons liable come into the actual 
enjoyment or possession of the property: Stats. 1905, sec. 5, p. 343. 

d. Future Contingent Estates — ^Illinois Bule. — ^In Illinois somewhat 
the same view is taken in taxing future contingent interests as 
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formerly prevailed in New York: Ayers v. Chicago Title etc. Co., 187 
ni. 42, 58 N. E. 318; Billings v. People, 189 Dl. 472, 59 N. E. 798, 
59 L. B. A. 807. To quote from the last case, "The tax imposed by 
section 1 of our statute is fixed upon the 'clear market value of the 
property received by each person* at the prescribed rate — that is, as 
shown by the context, the clear market value of the beneficial inter- 
est so received. Surely, by such language it was not intended by 
the legislature that the courts should undertake to ascertain the clear 
market value of a mere possible interest which, from its very na- 
ture, could not have any market value, and which, for all practical 
purposes, such as taxation, is incapable of valuation. The courts, in 
order to enforce the immediate collection of such taxes, as the stat- 
ute seems to contemplate shall be done, cannot change the tax from 
one on succession to one on property; nor can they classify such re- 
mote and contingent interests, and fix the tax or rate of tax upon 
the whole class, as possibly the law-making power might do or pro- 
vide for. No other course is left open in the practical administra- 
tion of the statute than to postpone, as was done in this case, the 
assessing and collecting of the tax upon such remote and contingent 
interests as are incapable of valuation and as to which the rate and 
the exemptions cannot be determined. It is apparent that in many 
cases the tax on remainders, mentioned in section 2 as becoming 
immediately due and payable, can be immediately ascertained and 
collected; but in other cases, while, in contemplation of the statute, 
they are due and payable and remain a lien on the property, their 
payment cannot be enforced until the amount can be determined by 
the happening of the event or the fulfillment of the conditions upon 
which the beneficial estate itself is made to depend. This construc- 
tion of the statute leads to its broadest, fairest and fullest enforce- 
ment, while to so construe it as to require the fixing and collecting 
of the tax, immediately upon the death of the donor, upon all in- 
terests in property passing or to pass upon any contingency, would 
embarrass, and for practical purposes might have the effect to de- 
feat, the full operation the statute was intended to have": Billings 
V. People, 189 111. 472, 59 N. E. 798, 59 L. B. A. 807, approved in 
Vanderbilt v. Eidman, 196 U. S. 480, 25 Sup. Ct. Bep. 331, 49 L. ed. 
563. 

In the subsequent case of People v. McCormick, 208 111. 437, 70 
N. E. 350, 64 L. B. A. 775, where it is held that if the person ulti- 
mately entitled to the beneficial interest in a remainder cannot be 
identified, or the proportion thereof to which he will succeed can- 
not be determined, the imposition of the inheritance tax must be 
postponed until such matters can be definitely understood, the court 
observed: "As we have heretofore said, however, the right to im- 
pose the tax presently depends, not upon the character of the estate 
devised, with reference to its being a contingent or vested remainder, 
but upon the question whether the person who is now, or will ulti- 
mately be, entitled to a beneficial interest in the remainder can be 
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now identified, and whether the proportion thereof to which he will 
succeed can be now determined." 

e. Futoro Contingent Estates — ^Minnesota Bule. — The yiew for- 
merly prevailing in New York has also been adopted in Minnesota. To 
quote from a recent decision bj the supreme court of that state: 
"Bj the express provisions of the provisos to sections 3 and 15, re- 
spectively, a tax upon any devise, bequest, legacy, or gift, which is 
limited, conditional, dependent, or determinable upon the happening 
of any contingency or future event, so that the true value thereof 
cannot be presently ascertained, accrues and becomes payable only 
when the beneficiary is entitled to the possession or enjoyment 
thereof. The language of the statute is so specific that its meaning 
cannot be made clearer by any extended discussion of its terms. In 
the case of Estate of Hoffman, 143 N. T. 327, 38 N. E. 311, similar 
provisions of the inheritance tax law of the state of New York were 
so construed, and it was held that legacies which vested only upoi^ 
the happening of some uncertain future event, or, if vested, were lia- 
ble to be devested, were not taxable until the contingencies had 
passed or been fulfilled and the right to succeed to the property be- 
came absolute": State v. Probate Court, 100 Minn. 192, 110 N. W. 
866. 

In that case M. by his will gave the residue of his estate to trus- 
tees to be invested, and directed them to pay semi-annually the net 
income therefrom to B. during the time the estate should remain in 
their hands, and to pay and deliver the corpus of the estate to him 
in four equal installments, the first one to be turned over to him 
when he attained the age of twenty-five years, and the others, in 
their order, when he reached the age of thirty, thirty-five, and forty 
years respectively. The will, in the event of B.*s death before he re- 
ceived the whole or any part of the estate, gave the balance re- 
maining in the hands of the trustees to other legatees. It was held 
that a tax on a legacy which vests only upon the happening of some 
uncertain event, so that the true value thereof cannot be presently 
ascertained, accrues and becomes payable only when the beneficiary 
is entitled to the possession or enjoyment thereof; and that the trans- 
fer of the residue of the estate to the trustees was not taxable, but 
a tax would accrue and become payable from time to time on the 
income and on the corpus as B. might become entitled to them or 
any part thereof: State v. Probate Court, 100 Minn. 192, 110 N. W. 
865. 

f. Future Contingent Estates — ^Bule in Other States. — Under the 
Tennessee statute the collateral inheritance tax does not become col- 
lectible, in the case of remainders, until the person liable therefor 
comes into the possession and beneficial enjoyment of the property 
after the termination of the life estate. The termination, however, 
is not necessarily postponed to the death of the life tenant; the life 
estate is terminated where the estate in remainder is conveyed to the 
life tenant, and the tax then becomes due. The life tenant is 11 a- 
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ble for the payment of the tax, since by virtue of the conveyance 
there is a merger of the two estates in a fee as to which he at once 
comes into the actual ownership, possession and beneficial enjoy- 
ment: Bailey v. Drane, 96 Tenn. 16, 33 S. W. 573; Harrison v. John- 
ston, 109 Tenn. 245, 70 8. W. 414. 

The former New York rule has been approved in Pennsylvania: 
Estate of Coze, 193 Pa. 100, 44 Atl. 256. In that state, under the 
act of 1887, the tax on estates in remainders "shall not be payable 
until the person liable for the same shall come into actual posses- 
sion of such estate by the termination of the estate for life or years; 
and the tax shall be assessed upon the value of the estate at the 
time the right of possession accrues to the owner as aforesaid. But 
the words 'shall not be payable' means only 'shall not be demand- 
able' by the estate, as the right of the remaindermen to pay sooner 
is expressly given in the proviso .... that the owner shall have 
the right to pay the tax at any time prior to his coming into pos- 
session, and in such cases the tax shall be assessed upon the value 
of the estate at the time of the payment of the tax, after deducting 
the value of the life estate or estates for years": Estate of De 
Borbon, 211 Pa. 623, 61 Atl. 244. In this case it is held that where 
a testator directs his executors to pay "all the collateral inheritance 
tax on all the devises, bequests and legacies contained in this will 
as soon after my decease as the same can be conveniently done," 
and the executors pay the tax on the entire estate at its then 
value, the commonwealth cannot, after the death of the life tenant 
and after the estate has increased in value, impose any tax upon 
the remaindermen. 

The provisions of the Massachusetts statute that the collateral 
succession tax on property passing after the expiration of a life 
estate shall not be payable until the person entitled thereto shall 
come into actual possession, etc., is considered in Dow v. Abbott, 197 
Mass. 283, 84 N. E. 96. Collateral legacies of future and contingent 
interests are taxable under the Massachusetts statute; and the tax 
is to be paid when the contingency occurs, and the determination 
of the value of the future interest is to be postponed until the hap- 
pening of the event. It is then valued as of the time of the death 
of the testator: Howe v. Howe, 179 Mass. 546, 61 N. E. 225, 55 L. 
E. A. 626. 

g. Future Contingent Estates — ^United States Bule. — ^The supreme 
court of the United States, in construing the war-revenue act of 
i898 in its application to contingent future estates, has adopted the 
view taken in the Illinois and the earlier New York decisions, to 
the effect that on such estates the inheritance tax is postponed to the 
time when the beneficial owner comes intq the possession or enjoy- 
ment of the property. To quote from the opinion of Justice White: 
"In view of the express provisions of the statute as to possession or 
enjoyment and beneficial interests and clear value, and of the ab- 
sence of any express language exhibiting an intention to tax a mere 
technically vested interest in a case where the right to possession 
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or enjoyment was subordinated to an uncertain contingency, it would, 
we think, be doing violence to the statute to construe it as taxing such 
an interest before the period when possession er enjoyment had at- 
tached. And such is the construction which has been affixed to 
some state statutes the text of which lent themselves more strongly 
to the construction that it was the intention to subject to immediate 
taxation merely technical interests, without regard to a present right 
to possess or enjoy": Vanderbilt v. Eidman, 19(J U. S. 480, 25 Sup. 
Ct. Rep. 331, 49 L. ed. 563, citing In re Curtis, 142 N. Y. 219, 36 
N. E. 887; In re Roosevelt, 143 N. Y. 120, 38 N. E. 281, 25 L. R. A. 
695; In re Hoffman, 143 N. Y. 327, 38 N. E. 311; Billings v. People, 
189 111. 472, 59 N. E. 798, 59 L. R. A. 807; Howe v. Howe, 179 Mass. 
546, 61 N. E. 225, 55 L. R. A. 626. Subsequent decisions on this 
question are Land Title etc. Co. v. McCoach, 129 Fed. 901, 64 C. C. 
A. 333; Herold v. Shanley, 146 Fed. 20, 76 C. C. A. 478; Disston v. 
McClain, 147 Fed. 114, 77 C. C. A. 340; Union Trust Co. v. Lynch, 
148 Fed. 49, affirmed in Lynch v. Union Trust Co., 164 Fed. 161; 
Westhus V. Union Trust Co., 164 Fed. 795. The supreme court of 
the United States in the above Vanderbilt case decided that the in- 
terest of a residuary legatee, conditioned on his reaching a specified 
age, could not be deemed taxable before the happening of the con- 
tingency. And in Heberton v. McLain, 135 Fed. 226, it is decided 
that a legacy to a daughter "when she is eighteen years old" is con- 
tingent, and not subject to a legacy tax under section 29 of the 
war-revenue act. This act, as amended in 1902 and 1907, provides 
that no tax shall thereafter be assessed or imposed on any contin- 
gent beneficial interest which shall not have become absolutely vested 
in possession or enjoyment prior to July 1, 1902. 

VI. Transfers in Contemplation of or to Take Effect upon Death. 

a. Constitutionality of Statute Imposing Tax. — Inheritance-tax 
statutes are ordinarily not confined to transfers of property by will 
or by the intestate laws, but also embrace transfers made in con- 
templation of the death of the transferrer or intended to take effect 
in possession or enjoyment at or after his death. The constitu- 
tionality of this form of taxation has been assailed on the ground . 
that the classification singling out such transfers for taxation is un- 
reasonable and that the tax in some cases reaches gifts inter vivos. 
These constitutional objections, however, have been urged in vain: 
Estate of Benton, 234 HI. 366, 84 N. E. 1026, 18 L. R. A., N. S., 458; 
Estate of Keeney, 194 N. Y. 281, 87 N. E. 428; State v. Alston, 94 
Tenn. 674, 30 S. W. 750, 28 L. R. A. 178. In upholding the constitu- 
tionality of the Massachusetts law the court in Crocker v. Shaw, 
174 Mass. 266, 54 N. E. 549, observed: "We see no difference in 
principle between property passing by a deed intended to take effect 
in possession or enjoyment on the death of the grantor and property 
passing by will. In either case it is the privilege of disposing of 
property after the death of the grantor or testator and of succeed- 
ing to it which is taxed, though the amount of the tax is determined 
Prob. Supp.— 4 
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by the value of the property. The constitutionality of the law in 
regard to taxing property passing by will was fully considered in 
Minot V. Winthrop, 162 Mass. 113, 38 N. E. 512, 26 L. R. A. 250, 
and that case, we think, is decisive of this." 

b. Purpose of Statutes. — ^Without a statute taxing transfers made 
in contemplation of death or to take effect thereon, it is very clear 
that many estates would pass free from taxation to the same per- 
sons to whom they would have passed had the grantor or donor made 
a will or died intestate, for it is not an entirely unnatural desire, 
and certainly not one infrequently indulged, for property owners to 
attempt to evade the inheritance tax and transmit estates to the 
objects of their bounty unimpaired; and even though the transfer is 
not actuated by any such motive, its practical effect, so far as the pub- 
lic revenue is concerned, is the same. It is the purpose of such stat- 
utes to preclude, so far as possible, this evasion of taxation, whether 
with fraudulent intent or not, and to secure to the state its revenue 
on all transfers which have their occasion in the death of the trans- 
ferrer; but it is not the purpose of the statute to inhibit ordinary 
transfers, by gift or otherwise, if net made in contemplation of 
death or not postponed in enjoyment or possession until after the 
death of the donor or grantor: People v. Kelley, 218 111. 509, 75 N. 
E. 1038; Estate of Keeney, 194 N. Y. 281, 87 N. E. 428; Estate of 
Thome, 44 App. Div. 8, 60 N. Y. Supp. 419; Estate of Spaulding, 
49 App. Div. 541, 63 N. Y. Supp. 694, order affirmed in 163 N. Y. 
607, 57 N. E. 1124; Estate of Brandreth, 58 App. Div. 575, 69 N. 
Y. Supp. 142; Estate of Connell, 66 App. Div. 162, 73 N. Y. Supp. 32, 
order modified in 170 N. Y. 423, 63 N. E. 445. Aside from any 
evasion of the law, the taxation of transfers intended to take effect 
upon the death of the grantor may be placed on the ground that 
the property remains substantially his during his lifetime, and does 
not actually pass to the beneficiaries until his death, and hence the 
transmission is essentially similar in that respect to a devolution by 
testacy or intestacy upon the death of the owner: Estate of Line, 
155 Pa. 378, 26 Atl. 728. 

c. Transfers in Contemplation of Death. — The words "in con- 
templation of death" do not refer to that general expectation com- 
monly entertained by all persons, but rather to that apprehension 
which arises from some existing condition of body or some impend- 
ing peril: Estate of Baker, 83 App. Div. 530, 82 N. Y. Supp. 390, 
affirmed in 178 N. Y. 575, 70 N. E. 1049. "A gift is made in con- 
templation of an event when it is made in expectation of that event, 
and having it in view; and a gift made when the donor is looking 
forward to his death as impending, and in view of that event, is 
within the language of the statute": Estate of Benton, 234 111. 366, 
84 N. E. 1026, 18 L. E. A., N. S., 458. 

The New York courts, following the dictum in Estate of Seaman, 
147 N. Y. 69, 41 N. E. 401, have in a number of cases announced that 
gifts in contemplation of death, within the meaning of the inherit- 
ance tax laws, refer only to gifts causa mortis, and do not embrace, 
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unlesg the transfer is made with intent to evade the law, gifts inter 
vivos made in contemplation of death: Estate of Spaulding, 22 Misc. 
Rep. 420, 50 N. Y. Supp. 398; Estate of Edgerton, 35 App. Biv. 125, 
54 N. Y. Supp. 700, judgment affirmed in 158 N. Y. 671, 52 N. E. 
1124; Estate of Cornell, 66 App. Div. 162, 73 N. Y. Supp. 32, order 
modified in 170 N. Y. 423, 63 N. E. 445; Estate of BuUard, 76 App. 
Div. 207, 78 N. Y. Supp. 491. But this error has been repudiated, 
especially in the later New York decisions, and "gifts in contenipla- 
tion of death^' have been given a more comprehensive meaning, and 
not restricted to donations technically known as causa mortis: Es- 
tate of Birdsall, 22 Misc. Rep. 180, 49 N. Y. Supp. 450; Estate of 
Harbeck, 43 App. Div. 188, 59 N. Y. Supp. 362; Estate of Palmer, 
117 App. Div. 360, 102 N. Y. Supp. 236. "It would therefore appear," 
to quote from a recent decision, "that in determining whether the gift 
was made in contemplation of death, the courts should not be restricted 
to those cases where the circumstances (such as that the gift was made 
when the donor was in extremis, or was dangerously ill, or in danger of 
immediate death, or afflicted with an acute disease) would indicate the 
existence of those conditions necessarily requisite to the validity of 
a gift causa mortis, but rather that the facts and circumstances sur- 
rounding the making of the gift be taken into consideration and a 
determination arrived at as to whether such facts and circumstances 
indicate that the gift was made while the donor contemplated the 
probability of his own death in the immediate future, or whether or 
not the imminence of the donor's death was in any substantial sense 
a direct cause of such gift": Estate of Price, 62 Misc. Rep. 149, 116 
N. Y. Supp. 283. The Illinois courts have from the first declined to 
restrict "gifts in contemplation of death" to gifts causa mortis, but 
have held subject to inheritance taxation all gifts made in con- 
templation of death, whether or not they are such as are technically 
styled gifts causa mortis: Rosenthal v. People, 211 HI. 306, 71 N. E. 
1121; Estate of Benton, 234 111. 366, 84 N. E. 1026, 18 L. R. A., 
N. S., 458. That a gift causa mortis is subject to the transfer tax, 
see In re Edwards, 85 Hun, 436, 32 N. Y. Supp. 901, affirmed in 146 
N. Y. 380, 41 N. E. 89. 

Whether or not a gift is made in contemplation of death, so as 
to be subject to the inheritance tax, is a question of fact: People 
v. Kelley, 218 111. 509, 75 N. E. 1038; Estate of Benton, 234 111. 366, 
84 N. E. 1026, 18 L. R. A., N. S., 458. It is not necessary, in order 
that the gift be liable to the payment of the tax, that it should be 
made with fraudulent intent to evade taxation: Rosenthal v. People, 
211 111. 306, 71 N. E. 1121. 

The following gifts have been held in contemplation of death, and 
hence subject to inheritance taxation: A gift of corporate stock a 
month or two before death: Rosenthal v. People, 211 111. 306, 71 N. 
E. 1121; Estate of Benton, 234 111. 366, 84 N. E. 1026, 18 L. R. A., 
N. S., 458; a conveyance without consideration three days before 
the grantor submitted to a contemplated surgical operation from 
which he died: Merrifield's Estate v. People, 212 111. 400, 72 N. E. 
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446; a gift by a father to hig daughters of corporate stock, aeeom- 
panied by the execution by the daughters to him of an irrevocable 
power of attorney to vote the stock and receive dividends thereon 
during his life: Merrifield's Estate v. People, 212 HI. 400, 72 N. E. 
446; Estate of Brandreth, 28 Misc. Bep. 408, 59 N. T. Supp. 1092. 
The following transfers have been held not taxable as transfers 
made in contemplation of death: Estate of Green, 7 App. Div. 339, 
40 N. Y. Supp. 1019; Estate of Mahlstedt, 67 App. Div. 176, 73 N. 
Y. Supp. 818; Estate of Graves, 52 Misc. Bep. 433, 103 N. Y. Supp. 
571. 

d. Transfers to Take Effect After Death. — One of the first devices 
that suggests itself to accomplish an evasion of inheritance taxation 
is the making of trusts or other conveyances whereby the grantor or 
donor reserves to himself the beneficial enjoyment of his estate dur- 
ing life, and in order to lay such transfers under tribute and add to 
the public revenue inheritance tax laws provide that transfers of 
property to take effect in possession or enjoyment after the death 
of the donor or grantor shall be liable to taxation. Statutes singling 
out such transfers are, as already pointed out, free from constitu- 
tional objections: Crocker v. Shaw, 174 Mass. 266, 54 N. E. 549; 
Estate of Keeney, 194 N. Y. 281, 87 N. E. 428; and they have fre- 
quently been applied, both to transfers of real estate and to trans- 
fers of corporate stock and other personalty: Estate of Moir, 207 
111. 180, 99 Am. St. Bep. 205, 69 N. E. 905; Lamb's Estate v. Mor- 
row (Iowa), 117 N. W. 1118; Crocker v. Shaw, 174 Mass. 266, 54 
N. E. 549; Estate of Green, 153 N. Y. 223, 47 N. E. 292; Matter of 
Cruger, 166 N. Y. 602, 59 N. E. 1121; Estate of Hess, 187 N. Y. 554, 
80 N. E. 1111; Matter of Ogsbury, 7 App. Div. 71, 39 N. Y. Supp. 
978; Estate of Masury, 28 App. Div. 580, 51 N. Y. Supp. 331; Es- 
tate of Bostwick, 38 App. Div. 223, 56 N. Y. Supp. 495, affirmed in 
160 N. Y. 489, 55 N. E. 208; Estate of BuUard, 37 Misc. Bep. 663, 
76 N. Y. Supp. 309; Estate of Demers, 41 Misc. Bep. 470, 84 N. Y. 
Supp. 1109; Estate of Skinner, 45 Misc. Bep. 559, 92 N. Y. Supp. 
972; Estate of Parsons, 117 App. Div. 321, 102 N. Y. Supp. 168; 
Appeal of Wright, 38 Pa. 507; Eeish v. Commonwealth, 106 Pa. 521; 
Appeal of Siebert, 110 Pa. 329, 1 Atl. 346. They are not given a 
retroactive operation: Matter of Hendricks, 3 N. Y. Supp. 281. The 
owner of property cannot defeat the tax upon it at his death by any 
devise securing to him for life the income, profit, or enjoyment 
thereof; the transfer, in order to be without the inheritance tax law, 
must be such as passes the possession, the title, and the enjoyment 
of the property in the grantor's lifetime: People v. Estate of Moir, 
207 111. 180, 99 Am. St. Bep. 205, 69 N. E. 905; Lamb's Estate v. 
Morrow (Iowa), 117 N. W. 1118. 

In Beish v. Commonwealth, 106 Pa. 521, a deed in fee simple was 
executed and a bond taken for the payment to the grantor, during 
his life, of one-half- of the net income, and it was held the deed was 
intended to take effect in possession or enjoyment after the death 
of the grantor, and the estate was subject to an inheritance tax. In 
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Appeal of Seibert, 110 Pa. 329, 1 Atl. 346, a will was made devlBlng 
real estate, and the testator then made a deed conveying his lands 
to persons named, to be disposed of as directed in his will. The 
land was held subject to an inheritance tax. If a father and his sons 
form a partnership and on the same day he conveys real property to 
them, the income from which is ever afterward during his life car- 
ried to the partnership account, such lands, after his death, are sub- 
ject to the inheritance taxes to the extent of his interest or share in 
such partnership: People v. Moir, 207 111. 180, 99 Am. St. Bep. 205, 
69 N. £. 905. In Blair v. Herold, 150 Fed. 199, affirmed in Herold 
V. Blair, 158 Fed. 804, 86 G. G. A. 64, a partnership agreement en- 
tered into in good faith before the enactment of the war-revenue act of 
1898, was held not taxable as working a transfer of property to take 
effect in possession or enjoyment after the death of the grantor or 
bargainer. In People v. Kelley, 218 111. 509, 75 N. E. 1038, where 
a trust deed, not made in contemplation of death, took effect on de- 
livery for the benefit of the beneficiaries, except that the grantor 
reserved to himself out of the income of the fund two thousand 
four hundred dollars annually for life, it was held that so much of 
the estate conveyed as was necessary to produce such income was 
subject to the inheritance tax. 

The intention to retain the enjoyment of property conveyed by a 
deed to take effect after the death of the grantor need not be ex- 
pressed in writing. If real property is conveyed with a parol agree- 
ment or understanding that the grantor shall retain the right of 
possession and enjoyment of the whole or some part thereof during 
his life, it is, after his death, subject to the inheritance tax to the 
extent of the part so retained: People v. Moir, 207 HI. 180, 99 Am. 
St. Bep. 205, 69 N. E. 905. 

The donor of a power, not the donee, is regarded as the '^decedent" 
within the meaning of the statute imposing a tax on transmissions 
by instruments intended to take effect on the death of a decedent, 
and it is his property only that is subject to the tax thereby pro- 
vided: Emmons v. Shaw, 171 Mass. 410, 50 N. E. 1033. 

e. Transfers Based upon Consideration. — ^While the statutes of the 
various states, as well as the congressional act of 1898, taxing trans- 
fers made in contemplation of death or to take effect thereupon, 
ordinarily refer to the transfer as by "deed, grant, sale, or gift," 
it seems to be conceded that only such transfers are contemplated 
as are voluntary or gifts proper, and that transfers for a valuable 
consideration are not subject to the tax imposed: Estate of Hess, 
110 App. Div. 476, 96 N. Y. Supp. 990, affirmed in 187 N. Y. 554, 
80 N. E. lllj. Said the court in Hagerty v. State, 55 Ohio St. 613, 
45 N. E. 1046: "The meaning of the word 'sale,' as used in the stat- 
ute, is to be determined by the maxim 'noscitur a sociis,' and it in- 
cludes only transmissions which, though in form sales, are in fact 
gifts"; and in Estate of Birdsall, 22 Misc. Bep. 180, 49 N. Y. Supp. 
450: "It is very evident that the word 'deed,' as used in this act, 
has no reference to a conveyance of property by such an instrument 
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made in the ordinary course of business for a valuable considera- 
tion, but is confined to conveyances of real property intended as 
gifts"; and in Estate of Miller, 77 App. Div. 473, 78 N. Y. Supp. 
930, "I do not consider that the statute has reference to transfers 
made upon a valuable consideration, but that it relates merely to 
voluntary transfers without consideration, for the tax is not one 
upon property, but upon the right of succession. A payment of an 
obligation dependent upon a valuable consideration is not a succes- 
sion in any sense"; and in Blair v. Herold, 150 Fed. 199, "I feel 
justified, therefore, in holding that the words 'deed, grant, bargain, 
sale or gift,' as used, referred, each and all of them, to transfers 
without consideration, and operative by way of gift." 

f. Marriage Settlements. — Antenuptial agreements and marriage 
settlements have been held not within the purview of the statute 
imposing taxes on transfers made in contemplation of death or to 
take effect thereafter. One reason for this holding is that such trans- 
fers are founded upon a valuable consideration: Matter of Baker, 
83 App. Div. 530, 82 N. Y. Supp. 390, affirmed in 178 N. Y. 575, 70 
N. E. 1094; Estate of Craig, 97 App. Div. 289, 89 N. Y. Supp. 971, 
affirmed in 181 N. Y. 551, 74 N. E. 1116. 

g. Agreements to Make Will. — ^Where a man agreed to will his 
stepdaughter all the property he might have at his death, or a portion 
of it, dependent on the existence of other children, which contract was 
not performed, and she sued the executor, trustee, and beneficiaries 
under the will actually made, to obtain a judgment declaring the 
agreement valid and directing the execution to her of all necessary 
releases and conveyance of the property, it was held in an action by 
her to have the estate declared \Bxempt from transfer tax that the 
devolution of the property was under the will and hence subject to 
taxation: Estate of Kidd, 188 N. Y. 274, 80 N. E. 924. In reaching 
this conclusion, the court adopts the reasoning of Matter of Dows, 
167 N. Y. 227, 88 Am. St. Eep. 508, 60 N. E. 439, 52 L. E. A. 433. 

Vn. Situs of Property for Purposes of Taxation. 

a. In General. — ^In the administration of inheritance tax statutes 
no more difficult question is likely to arise than the determination 
of the situs of property. Of course, when property is actually lo- 
cated in the state of the owner's domicile at the time of his death, 
the taxation of it and of its transmission is governed exclusively 
by the law of that state; but when the property is in fact located 
in one state and the owner dies domiciled in another, problems are 
presented that do not lend themselves to easy solution. The tend- 
ency in many states has been to tax all personal property within its 
territorial boundaries, notwithstanding it may be owned by non- 
residents; and also to tax all property of its residents, notwithstand- 
ing it may be owned without the state. Clearly, this is not entirely 
consistent, and possibly it is not free from injustice, but it is not 
opposed to constitutional principles, as will be seen in subsequent 
paragraphs, though it does seem to evidence a disposition on the part 
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of the state to exert its taxing power to the fullest extent. Obvi- 
ously, when neither the property nor the domicile of the owner is 
within the state at the time of his death, inheritance tax laws of 
that state can have no operation, although his heirs or legatees re- 
side therein: State v. Brim, 57 N. C. 300; Estate of Hood, 21 Pa. 
100. 

b. Beal Estate situated within a state is, under most if not all 
statutes, subject to the inheritance tax of that state, whether or 
not the owner is a resident at the time of his death and whether 
he dies testate or intestate. But real estate situate without a state, 
though owned by a resident thereof, is generally not subject to its 
inheritance tax law, whether he dies testate or intestate. If he 
dies intestate, the succession is by the law of the state where the 
land is situated, and hence there is neither transmission nor prop- 
erty within the jurisdiction of the other state; if he makes a will, 
while the devolution is governed by the testamentary instrument, 
and hence in a measure by the laws of his state, still the in- 
heritance-tax statutes have been construed not to apply and thus 
discriminate against transmissions by will: Connell v. Crosby, 210 
111. 380, 71 N. E. 350; Succession of Westfeldt, 122 La. 836, 48 
South. 281; Matter of Swift, 137 N. Y. 77, 32 N. E. 1096, 18 L. E. A. 
709; Matter of Enston, 46 Hun, 506; Lorillard v. People, 6 Dem. 
Sur. 268; State v. Brevard, 62 N. C. 141; Appeal of Orcutt, 97 Pa. 
179; Appeal of Commonwealth, 129 Pa. 346, 18 Atl. 133. The Ill- 
inois statute, which is essentially the same as the New York and 
perhaps other statutes under which the above decisions were ren- 
dered, provides that "All property, real, personal and mixed, which 
shall pass by will or by the Intestate laws of this state from any 
person who may die seised or possessed of the same while a resident 
of this state or, if decedent was not a resident of this state at the 
time of his death, which property or any part thereof shall be 
within- this state": Connell v. Crosby, 210 111. 380, 71 N. E. 350. 

Some variations from the general rule of the taxation of succes- 
sions to real property may be introduced in the case of an equitable 
conversion or the exercise of a power of appointment, as has hereto- 
fore been considered. Under a statute imposing a tax on the trans- 
fer of property intended to take effect in possession or enjoyment at 
the death of the grantor or donor, the fact that the property trans 
ferred in this state by a resident thereof in trust is in another state 
at the time of the grantor's death with the legal title in the trus- 
tee, does not affect the liability of the transfer to taxation: Estate 
of Keeney, 194 N. Y. 281, 87 N. E. 428. 

c. Personal Property of Nonresidents. — The statutes usually im- 
pose an inheritance tax on all legacies of personal property within 
the state, although the testator or owner dies a resident of another 
state. Thus is the fiction that the situs of personal property is the 
domicile of the owner made to yield to the fact: Matter of James, 
144 N. Y. 6, 38 N. E. 961, affirming 77 Hun, 211, 28 N. Y. Supp. 
351, and reversing 6 Misc. Rep. 206, 27 N. Y. Supp. 288; Estate of 



56 Probate Supplement. 

Eamsdill, 190 N. Y. 492, 83 N. E. 584, 18 L. E. A., N. S., 946; Matter 
of Enston, 5 Dem. Sur. 93, 19 Abb. N. C. 227; Estate of Vinot, 7 
N. Y. Supp. 517; Matter of Chabot, 44 App. Div. 340, 60 N. Y. Supp. 
927; Alvany ▼. Powell, 55 N. C. 51; Estate of Speers, 4 Ohio N. P» 
238; Commonwealth ▼« Smith, 5 Pa. 142. There is no doubt of th9 
constitutionality of this manner of taxation, for clearly the state may 
impose a tax on property and its transmission which enjoys the pro- 
tection of its laws, and this although the state of the owner^s domi- 
cile may also tax the succession. The property is in fact within the 
jurisdiction of the state and subject to its dominion, regardless of 
the domicile of the owner: Callahan v. Woodbridge, 171 Mass. 595, 
51 N. E. 176; Estate of Rogers, 149 Mich. 305, 119 Am. St. Rep. 677, 
112 N. W. 931, 11 L. R. A., N. 8., 1134; Blackstone ▼. MUler, 188 
U. 8. 189, 23 Sup. Ct. Rep. 277, 47 L. ed. 439. 

Said Justice Holmes in Blackstone v. Miller, 188 U. S. 206, 23 
Sup. Ct. Rep. 277, 47 L. ed. 439: "No one doubts that succession to 
a tangible chattel may be taxed wherever the property is found, 
and none the less that the law of the situs accepts its rules of suc- 
cession from the law of the domicile, or that by the law of the 
domicile the chattel is part of a universitas and is taken into ac- 
count again in the succession tax there. No doubt this power on the 
part of two states to tax on different and more or less inconsisteni; 
principles leads to some hardship. It may be regretted, also, that 
one and the same state should be seen taxing on the one hand ac* 
cording to the fact of power, and on the other, at the same time/ 
according to the fiction that, in succession after death, mobilia 
sequuntur personam and domicile governs the whole. But these in- 
consistencies infringe no rule of constitutional law Power 

over the person of the debtor confers jurisdiction, we repeat. And 
this being so, we perceive no better reason for denying the right of 
New York to impose a succession tax on debts owed by its citizens 
than upon tangible chattels found within the state at the t^^® of 
the death. The maxim, 'Mobilia sequuntur personam,' has no more 
truth in the one case than in the other. When logic and .the policy 
of a state conflict with a fiction due to historical tradition, the fiction 
must give way**; approved in Neilson v. Russel (N. J.), 69 Atl. 476. 

The power of the state in the matter of imposing an inheritance 
tax on personal property within its borders belonging to a nonresi- 
dent is over the property rather than over the succession; and the 
tax is said to be upon the property, not upon the succession: Kings- 
bury V. Bazeley (N. H.), 70 Atl. 916; Matter of Bronson, 150 N. Y. 
1, 55 Am. St. Rep. 632, 44 N. E. 707, 34 L. R. A. 238; Estate of Em- 
bury, 19 App. Div. 214, 45 N. Y. Supp. 881; Estate of Fitch, 39 
App. Div. 609, 57 N. Y. Supp. 786. Yet in Tennessee under a stat- 
ute providing that all estates, real, personal, and mixed, situated 
within the state, whether the person dying seised thereof be domi- 
ciled within or without the state, passing to any person other than 
to the father, mother, husband, wife, children, and lineal descendants 
of the deceased, shall be subject to a tax^ it hag been held that 
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when, nnder the laws of a decedent'g domicile, the property passed 
to his mother, it could not be taxed in Tennessee, although under its 
law the property would have passed to a brother: Fidelity & De- 
posit Co. V. Crenshaw, 120 Tenn. 606, 110 8. W. 1017. 

Under a statute imposing a tax on property "passing from any 
person who may die seised and possessed thereof, being in this 
state,*' to any person not of certain enumerated relatives of deceased 
persons, the words ''being in the state" refers to the property not to 
the person: State ▼. Dalrymple, 70 Md. 294, 17 Atl. 82, 3 L. B. A. 
372; Commonwealth ▼. Smith, 5 Pa. 142; Estate of Short, 16 Pa. 63. 

d. Personal Property. — ^The Marshaling of Assets in the case of a 
nonresident decedent leaving personal property in the state presents 
a delicate question. In Massachusetts the rule appears to be that 
the executor should so marshal the assets of the estate as not to de- 
prive the state of its tax: McCurdy v. McGurdy, 197 Mass. 248, 83 
N. £. 881. While in New York the rule seems to be that the execu- 
tor should marshal the assets in favor of the legatee, and not so as 
to increase the legacy tax: Estate of James, 144 N. Y. 6, 38 N. E. 
961; Estate of McEwan, 51 Misc. Bep. 455, 101 N. Y. Supp. 733. 
See, in this connection^ Estate of Clark, 37 Wash. 671, 80 Pac. 267. 
In Estate of Bamsdill, 190 N. Y. 492, 83 N. E. 584, 18 L. B. A., N. 
S., 946, it is decided that an administrator of a nonresident decedent, 
leaving him surviving a brother and nieces and nephews, cannot, by 
electing to appropriate all the assets within the state to the pay- 
ment of the distributive share of the brother, avoid payment on the 
share of the nieces and nephews of the transfer tax, which in case 
of a nonresident intestate is based on that portion of his estate 
found within the state, since under the intestate laws a distributee 
takes an undivided interest in the entire estate. In the course of 
its opinion the court says: "The Massachusetts court went so far as 
to hold that in no case can an executor so marshal the assets of an 
estate as to deprive the state of its tax; but the facts which clearly 
differentiate the case at bar from Matter of James, 144 N. Y. 6, 38 
N. E. 961, incline us to a confirmation of the views expressed in the 
latter case, which we emphasize by repeating them. When a specific 
foreign legatee of a foreign testator can obtain satisfaction of his 
legacy in a foreign jurisdiction, the executor cannot be compelled to 
pay such a legacy out of the assets within our jurisdiction. This is 
the necessary result of the practical and obvious distinction between 
testacy and intestacy as applied to the subject of taxation. If a 
specific legatee needs not the intervention of our laws or courts to 
obtain what comes to him under a foreign will, through foreign as- 
sets, in a foreign jurisdiction, our laws cannot coerce an executor 
into paying his legacy out of funds within our jurisdiction for the 
sole purpose of exacting a tax. But in a case of intestacy the rule 
is essentially different, because the distributee takes an undivided 
interest in the whole estate; and, if part of it happens to be within 
our jurisdiction, he can only get his share of what is here under our 
laws and through our courts. This is the theory upon which the 
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nephews and nieces of the intestate in the case at bar are clearly 
taxable under our statute." 

In McCurdy v. McCurdy, 197 Mass. 248, 83 N. E. 881, the Massa- 
chusetts court, after laying down the rule that personal property 
within the jurisdiction of a foreign state is subject to a succession 
tax in the place of the decedent's domicile, declares: "This doctrine 
furnishes a strong implication that personal property in the de- 
cedent's domicile should not be used to relieve property subject to a 
succession tax under the ancillary administration of another state 
by discharging liens upon it for the purpose of increasing this suc- 
cession tax. The tax is to be estimated in reference to the property 
that is within the jurisdiction of the commonwealth at the time of 
the testator's death." 

In New York the property of a nonresident therein located is not 
subject to the transfer tax, if his indebtedness to resident creditors 
exceeds the value of the property within the state, and the fact that 
the executor brings money of the decedent from without the state 
and pays debts, so that securities in the state can be transmitted 
to be administered at the domicile of the decedent, is immaterial: 
Estate of Grosvenor, 124 App. Div. 331, 108 N. Y. Supp. 926. 

e. Personal Property in Foreign States. — ^In a majority of the 
states the personal property of a resident decedent is held subject 
to the inheritance tax of the state, although actually situated in an- 
other state where it may also be taxed by the statutes of that state. 
Otherwise stated, personal property within the jurisdiction of a for- 
eign state is subject to the inheritance tax at the place of the de- 
cedent's domicile. This is on the theory that the tax is imposed 
upon the transmission of the property, and that the transmission of 
personal property is governed by the law of the domicile of the 
owner: Appeal of Gallup, 76 Conn. 617, 57 Atl. 699; Frothingham v. 
Shaw, 175 Mass. 59, 78 Am. St. Rep. 475, 55 N. E. 623 j McCurdy v. 
McCurdy, 197 Mass. 248, 83 N. E. 881; Estate of Hartman, 70 N. J. 
Eq. 664, 62 Atl. 560; Matter of Swift, 137 N. Y. 77, 32 N. E. 1096, 
18 L. R. A. 709, reversing 64 Hun, 639, 19 N. Y. Supp. 292; Estate 
of Dingman, 66 App. Div. 228, 72 N. Y. Supp. 694; Estate of Lines, 
155 Pa. 378, 26 Atl. 728. 

But in Iowa under a statute imposing an inheritance tax on the 
transmission of all property within the jurisdiction of the state it 
has been decided that when a resident of that state dies owning 
cattle in another state which pass under his will, they are not sub- 
ject to the inheritance tax of Iowa, nor are their proceeds when 
brought into the state for distribution: Weaver's Estate v. State, 
110 Iowa, 328, 81 N. W. 603. 

Personal property in the United States, which passes under the will 
of an alien executed in New York during a temporary sojourn there, 
is not subject to the inheritance tax imposed by the war-revenue 
act of 1898: Ruckgaber v. Moore, 104 Fed. 947, affirmed in 114 Fed, 
1020, 52 C. C. A. 587; affirmed, Moore v. Ruckgaber, 184 U. S. 693, 
22 Sup. Ct. Rep. 521, 46 L. ed. 705. 
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f. Money and Bank Deposits physically and more than transiently 
present in a state, belonging to a nonresident, may there be subject 
to the transfer tax, notwithstanding the fund may be also liable to a 
tax under the law of the state of the owner's residence; for the 
fund is actually within the state under the protection and dominion 
of its laws. Here again is the fiction that the situs of personal 
property is at the residence of the owner made to yield to the truth: 
Callahan v. Woodbridge, 171 Mass. 595, 51 N. E. 176; Estate of 
Houdayer, 150 N. Y. 37, 55 Am. St. Eep. 642, 44 N. E. 718, 34 L. R. 
A. 235, reversing 3 App. Div. 474, 38 N. Y. Supp. 323; Estate of 
Blackstone, 171 N. Y. 682, 64 N. E. 1118, affirmed in Blackstone v. 
Miller, 188 U. S. 189, 23 Sup. Ct. Rep. 277, 47 L. ed. 439; Estate of 
Burden, 47 Misc. Rep. 329, 95 N. Y. Supp. 972; this rule has been 
applied to deposits in savings banks: Matter of Romaine, 127 N. Y. 
80, 27 N. E. 759, 12 L. R. A. 401; Estate of Burr, 16 Misc. Rep. 89, 
38 N. Y. Supp. 811; and to money deposited with a broker to margin 
stock transactions, which could be withdrawn at any time, and is* 
withdrawn after the death of the depositor: Estate of Daiy, 100 
App. Div. 373, 91 N. Y. Supp. 858. 

The doctrine of the foregoing cases has been doubted or given a 
restricted application by some authorities: Estate of Bentley, 31 
Misc. Rep. 656, 66 N. Y. Supp. 95; Allen v. Philadelphia Sav. Fund 
Soc, Fed. Cas. No. 234. In Estate of Leopold, 35 Misc. Rep. 369, 71 
N. Y. Supp. 1032, it is decided that when a nonresident places money 
on deposit in New York for the purpose of investment in stock of a 
foreign corporation, it is not subject to the transfer tax on his death 
before investment. 

On the other hand, deposits made by a resident of one state in a 
savings bank in another state have been held to be property within 
the jurisdiction of the state of the depositor's residence, and hence 
subject to a similar tax in the foreign state: Frothingham v. Shaw, 
175 Mass. 59, 78 Am. St. Rep. 475, 55 N. E. 623; Mann v. Carter, 
74 N. H. 345, 68 Atl. 130, 15 L. R. A., N. S., 150; Estate of Short,* 
16 Pa. 63. Said the New Hampshire court: "The legislature did not 
intend to impair the effectiveness of the inheritance tax law by mak- 
ing its operation dependent upon the action or nonaction of other 
states with reference to personal property of resident decedents, 
which might have a physical situs therein; and there is no constitu- 
tional provision limiting the power of the legislature to make a col- 
lateral inheritance tax applicable to all ptoperty passing under our 
laws. It is inexact and misleading to say that this result sanctions 
double taxation, which the policy of this state does not tolerate. 
Whether the burden imposed by the inheritance law is properly 
called a tax it is unnecessary to inquire; for, if it is, the legislature 
has not attempted to impose more than a single tax on the property 
of a decedent passing collaterally under our laws. If some other state 
makes a claim to the property under its tax laws and for the support of 
its institutions, the exercise of such power, whether rightful or wrong- 
ful, does not make the exercise of similar power by this state, for 
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the support of its institutions, illegal on the ground of double taxa- 
tion. The two burdens are created by different and independent 
states, for wholly different local purposes, and are as distinct and as 
irrelevant the one to the other, on the question of double taxation, 
as were the two taxes assessed upon the plaintiffs' ice in Winkley v. 
Newton, 67 N. H. 80, 36 Atl. 610, 35 L. R. A. 756. This result is 
also in accord with the general trend of the authorities upon the 
subject. As said in Estate of Hartman, 70 N. J. Eq. 664, 62 Atl. 
560: *The great weight of authority favors the principle adopted by 
the New York court of appeals, holding that the tax imposed is on 
the right of succession under a will, or by devolution in ease of 
intestacy, and that, as to personal property, its situs, for the pur- 
pose of a succession tax, is the domicile of the decedent, and the 
right to its imposition is not affected by the statute of a foreign 
state, which subjects to similar taxation such portion of the personal 
estate of any nonresident testator or intestate as he may take and 
leave there for safekeeping, or until it should suit his convenience 
to carry it away'": Mann ▼. Carter, 74 N. H. 34'5, 68 Atl. 130, 15 
L. R. A., N. 8., 150. 

g. Debts Dae Nonresident. — An indebtedness owing to a nonresi- 
dent creditor is held not taxable under the statutes of some of the 
states: Gilbertson v. Oliver, 129 Iowa, 568, 105 N. W. 1002, 4 L. E. 
A., N. 8., 953; Estate of Joyslin, 76 Vt. 88, 56 Atl. 281; Kintzing v. 
Hutchinson, Fed. Cas. No. 7834. This view seems to be based on the 
theory that the situs of the debt is at the place of residence of the 
creditor, and hence the debt is not property within the taxing sfate. 
In New York, however, it has been affirmed that a debt due a non- 
resident is subject as property to the transfer tax of that state, 
and the statute imposing this tax has been upheld as constitutional 
by the supreme court of the United States. This court disregards 
the legal Action that the situs of a debt is at the place of residence 
of the creditor, and recognizes the fact that the situs is at the place 
of residence of the debtor because it is there, if at all, that the 
debt is enforceable: Blackstone v. Miller, 188 IT. S. 189, 23 Sup. Ct. 
Eep. 277, 47 L. ed. 439, affirming 171 N. Y. 682, 64 N. E. 1118. A 
thorough elucidation of this principle will be found in Estate of 
Daly, 100 App. Div. 373, 91 N. Y. Supp. 858. In Estate of Horn, 
39 Misc. Rep. 133, 78 N. Y. Supp. 979, a different view of this question 
seems to be taken. 

h. Notes, Papers and Securities. — Mortgages, notes, land contracts 
and papers, representing property within the state, are there subject to 
inheritance taxation, notwithstanding they are owned by a nonresident 
and are in his possession at his domicile at the time of his death: 
Estate of Rogers, 149 Mich. 305, 119 Am. St. Rep. 677, 112 N. W. 
931, 11 L. R. A., N. S., 1134. On the other hand, bonds, mortgages 
and other securities of a nonresident, kept within the state habitually 
for investment or safekeeping, are subject to the inheritance tax of 
that state: Estate of Romaine, 127 N. Y. 80, 27 N. E. 759, 12 L. R. 
A. 401; Matter of Clark, 9 N. Y. Supp. 444; Estate of Lewis, 203 
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Pa. 211, 52 Atl. 205. In this last case the stocks, bonds and mort- 
gages of the nonresident had always been held by an agent in Penn- 
sylvania for investment and reinvestment, and the court, in holding 
them subject to the Pennsylvania tax, quoted with approval the lan- 
guage of the above Bomaine case: "Where, however, the money of a 
nonresident is invested in this state as it was by Mr. Bomaine in 
the bond and mortgage in question, and in deposits made by him in 
savings banks, or where the property of a nonresident is habitually 
kept even for safety in this state, we think the statute applies, 
both in letter and spirit. Such property is within the state in every 
reasonable sense, receives the protection of its laws and has every 
advantage from government, for the support of which taxes are laid, 
that it would have if it belonged to a resident." In Matter of Tulane, 
51 Hun, 213, 4 N. Y. Supp. 36, the court seems to have departed from 
this doctrine, by holding that property deposited with a safe deposit 
company in New York by a resident of another state is not liable 
to the New York transfer tax upon his dying intestate at his domicile. 
American securities which pass partly under a will executed abroad 
by an alien, and partly under the intestate laws of Spain, are not 
subject to the transfer tax imposed by the war-revenue act of 1898, 
upon personal property that passes "either by will or by the intestate 
laws of any state or territory," for the expression "passing by will" 
is limited by the subsequent expression "or by the intestate laws 
of any state or territory," as appears from the provision of section 
30 for the payment of the tax to the collector of the district of 
which the decedent was a resident: Eidman v. Martinez, 184 U. S. 
578, 22 Sup. Ct. Bep. 515, 46 L. ed. 697. 

i. Notes Secured by Mortgage on Real Estate. — ^Bonds of an in- 
dividual secured by mortgage on land in New York but kept by the 
nonresident owner in good faith at his domicile outside the state 
have been thought not subject to the New York transfer tax: Es- 
tate of Preston, 37 Misc. Bep. 236, 75 N. Y. Supp. 251. This notion 
is discredited in Merriman's Estate, 147 Mich. 630, 118 Am. St. Bep. 
564, 111 N. W. 196, 9 L. B. A., N. S., 1104, where it is affirmed that 
notes possessed by a resident of New Jersey secured by mortgage 
on land in Michigan, and there recorded, are subject to the in- 
heritance tax law of Michigan; and again in Estate of Merriman, 
147 Mich. 630, 118 Am. St. Bep. 561, 111 N. W. 196, 9 L. B. A., N. S., 
1104, it is adjudged that a debt secured by mortgage on real estate 
situated in Michigan is subject to the succession tax of that state, 
although the mortgagee was a resident of New Jersey and up to' the 
time of his death had the note and mortgage in his possession there. 
But bonds and notes held by a resident of one state and secured by 
mortgage on real property in another state have been held taxable 
in the former state — the domicile of the owner, on the theory that 
the transmission on the death of the owner is governed by the law 
of his domicile: Frothingham v. Shaw, 175 Mass. 59, 78 Am. St. Bep. 
475, 55 N. B. 623; Estate of Corning, 3 Misc. Bep. 160, 23 N. Y. 
Supp. 285; Estate of Gibbs, 60 Misc. Bep. 645, 113 N. Y. Supp. 939. 
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In the above Massachusettg case the decedent wai domiciled in Mas- 
sachusettB, the bonds were in the hands of his agent in New York, 
while the mortgaged land was situated in New Hampshire. The 
bonds were held liable to the Massachusetts collateral inheritance 
tax. The Vermont statute taxes the proceeds of notes against non- 
residents, secured hj a mortgage on real property without the state, 
held within the state by an intestate at the time of his death, and 
collected by the resident administrator beyond the state, no tax 
having been paid on account thereof in any other state: Estate of 
Howard, 80 Vt. 489, 68 Atl. 513. 

j. Corporate Bonds. — While some authorities incline to the con- 
trary, and much, of course, depends on the terms of the statute 
(Estate of Pullman, 46 App. Div. 574, 62 N. Y. Supp. 395; Estate of 
Gibbs, 84 App. IMv. 510, 83 N. Y. Supp. 53, affirmed in 176 N. Y. 
565, 68 N. E. 1117; Estate of Schermerhorn, 50 Misc. Bep. 233, 100 
N. Y. Supp. 480), the better rule seems to be that the bonds of 
either foreign or domestic corporations actually within the state at 
the time of the death of a nonresident owner are there subject to the 
inheritance tax: State v. Dairy mple, 70 Md. 294, 17 Atl. 82, 3 L. E. A. 
372; Callahan v. Woodbridge, 171 Mass. 595, 51 N. E. 176; Estate 
of Whiting, 150 N. Y. 27, 55 Am. St. Eep. 640, 44 N. E. 715, 34 L. 
B. A. 232; Estate of Morgan, 150 N. Y. 35, 44 N. E. 1126; Estate 
of Burden, 47 Misc. Eep. 329, 95 N. Y. Supp. 972; Estate of Hill- 
man, 116 App. Div. 186, 101 N. Y. Supp. 640; Estate of Lewis, 203 
Pa. 211, 52 Atl. 205. The bonds of a local corporation, owned by i^ 
nonresident and in his possession at the time of his death iafc the 
place of his domicile, were held not "property within the state*' of 
the corporation, and hence not there subject to the inheritance tax, 
in Estate of Bronson, 150 N." Y. 1, 55 Am. St. Eep. 632, 44 N. E. 707, 
34 L. B. A. 238. 

k. Stock in Domestic Corporations. — While the law under some of 
the earlier statutes and decisions may incline to the contrary (Estate 
of Enston, 113 N. Y. 174, 21 N. E. 87, 3 L. E. A. 464; Matter of 
Hall, 55 Hun, 608, 8 N. Y. Supp. 556; Kintzing v. Hutchinson, Fed. 
Cas. No. 7834), it is now generally conceded that stock in a domestic 
corporation, whether passing by will or descent, is subject to the in- 
heritance tax of the state, although the owner is a nonresident and 
dies outside the boundaries of the state: Matter of Clinch, 180 N. Y. 
300, 73 N. E. 35; Estate of Palmer, 183 N. Y. 238, 76 N. E. 16; 
Estate of Leavitt, 4 N. Y. Supp. 179; Estate of Pullman, 46 App. 
Div. 574, 62 N. Y. Supp. 395; Estate of Alexander (Pa.), 3 Clark, 87. 
This is true notwithstanding the stock certificates are in his pos- 
session without the state at the time of his death, for the stock is 
nevertheless "property within the state": Neilson v. Bussell (N. J.), 
69 Atl. 476; Estate of Delano (N. J.), 69 Atl. 482; Matter of Bron- 
son, 150 N. Y. 1, 55 Am. St. Eep. 632, 44 N. E. 707, 34 L. B. A. 
238; Estate of Palmer, 183 N. Y. 238, 76 N. E. 16; Estate of Bush- 
nell, 73 App. Div. 825, 77 N. Y. Supp. 4, affirmed in 172 N. Y. 649, 
65 N. E. 1115; Estate of Small, 151 Pa. 1, 25 Atl. 23. As expressed 
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in the New Jersey case above, the shares of stock in a corporation 
organized under the laws of this state are, for purposes of in- 
heritance taxation, property within this state without regard to the 
place of residence of the stockholder, or the place of deposit of the 
certificates, or the location of the property of the company, or the 
place where its business is carried on. It has been affirmed that 
when a national bank does business in a state, the estate of a non- 
resident stockholder is subject to the inheritance tax, notwithstanding 
the certificate of stock is without the state: Estate of Gushing, 40 
Misc. Eep. 505, 82 N. Y. Supp. 795. 

Here is an abrupt departure from the fiction that the situs of per- 
sonal property follows the domicile of the owner, and a reliance 
upon the true or actual situs of the property. If it should seem that 
the real situs of stock is the place where the certificate is located, 
it is to be remembered that the certificate is not the property, but 
merely the evidence of the intangible right located with the cor- 
poration itself. The nonresident shareholder has invested his funds 
in a state wherein the corporation is situated, and clearly should 
submit to the burdens imposed by the laws of that state along with 
its inhabitants; he can claim no exemption for his investment that 
they cannot claim. In a sense the corporation is a citizen of the 
state, having an abiding place there comparable to the domicile of 
a natural person; and its shares of stock are property there, regard- 
less of the residence of the shareholder or the location of the certifi- 
cates: Greves v. Shaw, 173 Mass. 205, 53 N. E. 372; Neilson v. 
Eussell (N. J.), 69 Atl. 476. 

A leading case on this subject is the above case of Neilson v. Bus- 
sell (N. J.), 69 Atl. 476, frpm which the following is an extract: 
"In this country, where the general doctrine of the state courts is 
that the situs of property governs its liability to succession taxes, 
the weight of authority is that stock in a corporation is subject. to 
the imposition of succession taxes by the state that created the cor- 
poration, and that in this regard the place* of residence of the de- 
ceased stockholder is immaterial. In the case of Greves v. Shaw, 
173 Mass. 205, 53 N. E. 372, Knowlton, J., said: 'There can be no 
doubt that stock in a corporation organized under the laws of this 
commonwealth is property within the jurisdiction of the common- 
wealth. Such a corporation being in a sense a citizen of this state, 
and having an abiding place here akin to the domicile of a natural 
person, is subject to the jurisdiction of the commonwealth, and is in 
fact within the commonwealth. The stockholders are the proprie- 
tors of the corporation, which is itself the proprietor of the property 
owned and used for the ultimate benefit of the stockholders.' In 
the later case of Kingsbury v. Chapin, 196 Mass. 533, 82 N. E. 700, 
Knowlton, Chief Justice, speaking of a succession tax upon shares 
in a railroad corporation organized under the same name by the laws 
of that state and of another state, said: 'In a sense such a railroad 
company is a domestic corporation in each of the states where it is 
incorporated. We think that stock in such a corporation is "prop- 
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erty within the jurisdiction of this commonwealth" nnder the lan- 
guage of our statute authorizing taxation of collateral inheritances. 
We think it is property within the jurisdiction of the commonwealth 
in a constitutional sense such as to enable the state to subject it 
to taxation as against a nonresident owner.' " 

Continuing, the New Jersey court then added: "In a somewhat 
more precise form our conclusion is that stock in a New Jersey cor- 
poration, i. e., the proprietary right that a stockholder has in a 
corporation of this state, relating as such proprietary right does to 
an anomalous species of intangible property that owes its existence 
solely to the laws of this state, is itself property within this state 
in the sense that it has an inherent and abiding situs here for all 
matters appertaining to sovereignty, among which is the levying of 
an impost upon the devolution of such property upon the death of 
its owner; and, furthermore, that such intangible proprietary right, 
although it is personal property as regards the acts of its owner, is 
from its nature and because of its inherent situs unaffected as re- 
gards the acts of the sovereign by the circumstance that the domi- 
cile of its former owner was elsewhere than in this state. In fine, 
we think that the sovereign power to which a corporation owes its 
existence can never be wholly detached from it, and is not estranged 
from its creature by the circumstances that the owners of shares in 
the property thus created reside in one place rather than in an- 
other. The metaphor that pictures the state as giving birth to a 
corporation is a figure more bold than accurate, for (to carry out 
the metaphor) the natal cord between the two is never completely 
severed. Acts of ownership that do not trench upon this vital union 
do not call for the recognition of its .existence, but acts of sover- 
eignty that are based upon its existence demand its recognition. In 
effect the anomalous species of incorporeal personal property we are 
considering has a dual situs accordingly as it is regarded from the 
standpoint of ownership or from that of sovereignty. As to the 
former the situs changes with the domicile of the owner, but as to 
the latter the situs is always within the dominion of the sovereign. 
In this latter sense, and for the purposes of the legislation under 
review, the situs of every share of stock in every company incor- 
porated by this state, and coming within the purview of the act, is 
within the state of New Jersey. It may be superfluous to add that 
the whereabouts of the certificates of stock is immaterial upon the 
question of the legal situs of the property represented by them. 
Such certificates being mere evidences of ownership, their place of 
deposit no more determines the situs of the personal property of 
which they are a muniment of title than the place where a deed of 
conveyance is kept would determine the situs of the real property 
described in it": Neilson v. Russell (N. J.), 69 Atl. 476. 

In Gardiner v. Carter, 74 N. H. 507, 69 Atl. 939, the court puts 
forth these reasons for holding the shares in a domestic corporation, 
owned by a nonresident decedent, subject to inheritance taxation: 
''The court in Massachusetts, in construing a statute containing pro* 
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▼isions substantially the same as our own, has so held (Greves v. 
Shaw, 173 Mass. 205, 53 N. E. 372; Moody v. Shaw, 173 Mass. 375, 
53 N. E. 891; Callahan ▼. Woodbridge, 171 Mass. 595, 51 N. E. 176; 
Laws Mass. 1891, p. 1028, c. 425), and a like holding has been made 
by the court of appeals in New York*: In re Bronson's Estate, 150 
N. Y. 1, 55 Am. St. Eep. 632, 44 N. E. 707, 34 L. R. A. 238; In re 
Palmer's Estate, 183 N. Y. 236, 76 N. E. 16. The line of argument 
in these decisions is that the probate court in the state where the 
property of the nonresident decedent is situated has jurisdiction of 
the settlement of the estate there located; that it may collect the 
assets within the state, pay the debts, make final distribution of 
the property, pay it over according to the will, or in its discretion 
cause it to be transmitted to the executor or administrator, if any, 
in any state or country where the deceased has his domicile, for final 
distribution; that the statutes imposing succession taxes contemplate 
that property of nonresident decedents will be administered by an 
executor or administrator appointed in the state where it is located; 
and that the right and title of a foreign executor or administrator 
are subject to the prior right of the state to have the property so 
administered as to yield the tax." 

In Neilson ▼. Bussell (N. J.), 71 Atl. 286, it is decided that stock 
in a New Jersey corporation belonging to a testator domiciled in 
England is not subject to the inheritance tax imposed by the act of 
1894; and in Astor v. State (N. J.), 72 Atl. 78, it is again affirmed 
that stock in a New Jersey corporation belonging to a testator domi- 
ciled in Monaco is not subject to the inheritance tax imposed by 
such act of 1894, which provides that upon all property within the 
state transferred by inheritance, bequest or devise, an inheritance tax 
may be imposed, since the statute applies to the general succession 
of the whole estate, and not to the particular succession to a special 
portion of the estate. 

In Estate of Newcomb, 71 App. Div. 606, 76 N. Y. Supp. 222, af- 
firmed in 172 N. Y. 608, 64 N. E. 1123, the estate of a nonresident 
decedent in corporations organized under the New York statutes, repre- 
sented by certificates of stock standing on the corporation books in the 
names of the stockholders who purchased the stock for the decedent, 
which have been signed by the brokers in blank and delivered te 
the decedent, is held subject to the transfer tax. 

1. Stock in Corporation Organized in Two States. — A legatee of 
shares of stock in a railroad corporation having a charter from both 
the state of New York and the state of Massachusetts may be re- 
quired to pay the inheritance tax imposed by the statutes of Mas- 
sachusetts, as a condition to his succession to stock issued under 
the charter of the corporation from that state: Moody v. Shaw, 173 
Mass. 375, 53 N. E. 891. And stock of a railroad corporation organ- 
ized, doing business, and owning property in Massachusetts and in 
neighboring states, but having only a single issue of stock, is "prop* 
erty within the jurisdiction of the commonwealth" of Massachusetts 
Prob. Supp.— ^ 
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under the statutes of that state authorizing taxation ot collateral 
inheritances, so as to enable the state to subject it to taxation as 
against a nonresident owner. For purposes of this taxation, the stock 
should be valued on the basis of representing only that portion of 
the property of the corporation situated within the state: Kingsbury 
V. Chapin, 196 Mass. 533, 82 K. E. 700. The Massachusetts court 
in this case approves the decision of the New York court in Matter 
of Oooley, 186 N. Y. 220, 78 N. E..939, 10 L. E. A., N. S., 1010. 
That case presented the question whether stock of a nonresident 
testator in the Boston and Albany Railroad Company should be taxed 
under the inheritance law of New York at its value, treating the 
stock as representing all the property of the doubly incorporated 
New York and Massachusetts corporation, or at a less value, treating 
it as representing only that portion of the property which belonged 
in the state of New York. It was held that the payment should be 
on the latter theory. The court said: "The authorities are asserting 
jurisdiction of and assessing his stock only because it is held in the 
New York corporation of the Boston and Albany Eailroad Company. 
But we know that said company is also incorporated as a Massa- 
chusetts corporation, and, presumably by virtue of such latter incor- 
poration, it has the same powers of owning and managing corporate 
property which it possesses as a New York corporation. In fact^ 
the location of physical property and the exercise of various cor- 
porate functions give greater importance to the Massachusetts than 
to the New York corporation, and the problem is whether, for the 
purpose of levying a tax upon decedent's stock upon the theory that 
it is held in and under the New York corporation, we ought to say 
that such latter corporation owns and holds all of the property of 
the consolidated corporation, wherever situated, thus entirely ignor- 
ing the existence of and the ownership of property by the Mas- 
sachusetts corporation. It needs no particular illumination to 
demonstrate that, if we take such a view, it will clearly pave the 
way to a corresponding view by the authorities and courts of Massa- 
chusetts that the corporation in that state owns all of the corporate 
property, wherever situated, and we shall then further and directly 
be led to the unreasonable and illogical result that one set of prop- 
erty is at the same time solely and exclusively owned by two different 
corporations, and that a person holding stock should be assessed upon 

the full value of his stock in each jurisdiction We shall have 

each state exacting full compensation upon one succession, and a 
clear case of double taxation. And if the corporation had been com- 
pelled, for sufficient reasons, to take out incorporation in six to 
twenty other states, each one of them might take the same view 
and insist upon the same exaction, until the value of the property 
was in whole or larg« proportion exhausted in paying for the privi- 
lege of succession to it. While undoubtedly the legislative author- 
ity is potent enough to prescribe and enforce double taxation, it ia 
plain that, measured by ordinary principles of justice, the result 
suggested would be inequitable and might be seriously burdensome''*. 
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Matter of Cooley, 186 N. T. 220, 78 N. E. 939, 10 L. E. A., N. S., 
1010. 

The doctrine of the Massachusetts and New York courts in the* 
Kingsbury and Cooley cases to the effect that where a corporation 
is chartered in two or more states under the same name, has but one 
issue of stock, and its property and franchises in the different states 
constitute the value of the stock, the measure of the inheritance 
tax is such proportionate part of the value of the stock as the fran- 
chises and property of the corporation within the state is of the 
property and franchises in the several states in which the corporation 
is chartered, is approved in Gardiner v. Carter, 74 N. H. 507, 69 Atl. 
939. 

m. Stock in Foreign Corporations. — ^It would seem from the doc- 
trine announced by the authorities under the preceding head of 
"Stock in Domestic Corporations," that shares of stock in a foreign 
corporation are not subject to the tax in this state when the owner, 
whether a resident or nonresident, dies here in the possession of the 
certificates of stock, since the true situs of the stock is in the state 
where the corporation is organized: Matter of James, 144 N. Y. 6, 
38 N. E. 961; Dunham v. City Trust Co. of New York, 193 N. Y. 642, 
86 N. E. 1123; Matter of Thomas, 3 Misc. Rep. 388, 24 N. Y. Supp. 
713; Matter of Bishop, 82 App. Div. 112, 81 N. Y. Supp. 474. De- 
parting from this general rule, some courts have affirmed that 
stock in a foreign corporation owned by a resident decedent is lia- 
ble to the inheritance tax, and this on the theory, it would seem, 
that the legal situs of the stock is at the owner's domicile: Estate 
of Merriam, 141 N. Y. 479, 36 N. E. 505; Estate of Short, 16 Pa. 63. 
In Estate of Blackstone, 69 App. Div. 127, 74 N. Y. Supp. 508, where 
a nonresident placed stock in a foreign corporation with a New York 
trust company to be sold, and after the sale allowed the proceeds to 
remain in the hands of this company under an agreement that it 
should hold the fund in trust, paying interest thereon, and deliver 
the fund to him on two days' notice, it was held that this property was 
within the state and subject to the transfer tax upon his death. 
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CALIFORNIA INHERITANCE TAX STAT- 
UTE.* 

In effect July 1, 1905, 

a. Transfers Subject to Tax — ^Market Value— Lien of Tax, 70. 

b. Powers of Appointment, 71. 

c Classification of Beneficiaries — Tax Bates on Estates Under 

$25,000, 71. 
d. Bates of Taxation on Estates Over $25,000, 72. 
6. Exemptions from Taxation, 72. 

f . Estates for Tears or Life — ^Bemainders and Ccmtingent Inter- 

ests, 73. 

g. Bequests to Executor or Trustee, 73. 

h. Time of Pa3rment of Tax — ^Interest and Discount, 78. 

i. Penalty for Nonpa3rment, 74. 

J. Collection of Tax by Executor or Trustee, 74. 

k. Sale of Property to Pay Tax, 74. 

L Pajrment to County Treasurer — ^Duty of Controller— Beceipts^ 
74. 

m. Bef unding Excess Payments, 75. 

n. Transfer or Delivery of Stocks, Securities, Deposits — ^No- 
tice Thereof, 75. 

o. Appraisers and Appraisement, 76. 

p. Appraiser Taking Other than Begular Fees — ^Penalty There- 
for, 77. 

Q. Nonresidents — Jurisdiction of Court, 77. 

r. Citation to Delinquent Taxpayer, 77. 

s. Proceedings by District Attorney Against Delinquent, 78. 

t. Entries, Becords and Beports of County Clerk, 78. 

n. Costs of Proceedings Against Delinquent, 78. 

y. Payment by Connty to State Treasurer, 79. 
w. Commissions of County Treasurer, 79. 

w. Employment of Attorney by County Treasurer, 79. 
WW. Furnishing Copy of Beceipts to Persons Applying Therefor, 
79. 

♦Other Western States Having Inheritance Tax Statutes are Idaho, 
Montana, North Dakota, Oklahoma, Oregon, Utah, Washington and 
Wyoming: Ida. Rev. Cd., sees. 1873-1897; Mont. Bev. Cd., sees. -7724- 
7751; N. D. Rev. Cd., sees. 8320-8339; Okl. Stats. 1907, pp. 733-749; 
Or. Stats. 1903, pp. 49-65, amended Stats. 1905, p. 309, amended Stats. 
1909, p. 60; Utah Stats. 1905, pp. 198-209; Wash. Pierce's Cd., sees. 
8742-8759; Wyo. Stats. 1903, pp. 95-100. 

*The Decisions of California and Other Western States on the law 
of inheritance taxation are, for the most part, referred to in the pre- 
ceding discussion of this subject on pages 1-65. Reference is here 
made, however, to a few additional questions not there considered: 
Title of the act as satisfying constitutional requirements: Estate of 

(69) 



70 Pbobatb Supplement* 

z. Disposition of Taxes Collected, 79. 

zx. Refusal of Officers to Discluurge Duties— Penalty Therefor, 
80. 

y. Repeal of Former Inheritance Tax Law, 80. 
yy. Definitions of Words Used in Statute, 80. 

z. Enforcement of Lien of Tax — Quieting Title^ 80. 
Ez. Deputy Controller to Enforce Law, 82. 

a. Transfers Subject to Tax — ^Market Value— Lien of Tax. 

Section 1. All property which shall pass, by will or by the in- 
testate laws of this state, from any person who may die seized or 
possessed of the same while a resident of this state, or if such de- 
cedent was not a resident of this state at the time of death, which 
property, or any part thereof, shall be within this state, or any inter- 
est therein, or income therefrom, which shall be transferred by deed, 
grant, sale, or gift, made in contemplation of the death of the gran- 
tor, vendor or bargainor, or intended to take effect in possession or 
enjoyment after such death, to any person or persons, or to any body 
politic or corporate, in trust or otherwise, or by reason whereof any 
person or body politic or corporate shall become beneficially entitled, 
in possession or expectancy, to any property, or to the income thereof, 
shall be and is subject to a tax hereinafter provided for, to be paid 
to the treasurer of the proper county, as hereinafter directed, for the 
use of the state; and such tax shall be and remain a lien upon the 
property passed or transferred until paid and the person to whom 
the property passes or is transferred and all administrators, executors, 
and trusteeli of every estate so transferred or passed shall be liable 
for any and all such taxes until the same shall have been paid as 
hereinafter directed. The tax so imposed shall be upon the market 
value of such property at the rates hereinafter prescribed and only 
upon the excess over the exemptions hereinafter granted. 



Campbell, 143 Cal. 623, 77 Pac. 674; Estate of White, 42 Wash. 360, 
84 Pac. 831; amendment of statute without republication in full: Es- 
tate of Campbell, 143 Cal. 623, 77 Pac. 674; suggestions for appraise- 
ment: Becker v. Nye, 8 Cal. App. 129, 96 Pac. 333; determination of 
amount available to pay legacies; computation of tax: Estate of 
Chesney, 1 Cal. App. 30, 81 Pac. 679; deduction of debts and costs of 
administration: Estate of Wiese, 3 Cof. Pro. Dec. 374; rates of taxa- 
tion; under sections 2 and 3 of the statute: Estate of Bull, 153 Cal. 
715, 96 Pac. 366; time of payment of tax and order of court there- 
for; necessity of payment, and of the appearance thereof in final 
account, before distribution; receipt for payment, countersigned by 
controller: Becker v. Nye, 8 Cal. App. 129, 96 Pac. 333; Estate of 
Lander, 6 Cal. App. 744, 93 Pac. 202; duty of controller and manda- 
mus to enforce it: Becker v. Nye, 8 Cal. App. 129, 96 Pac. 333; re- 
covery of commissions by county treasurer: San Diego County v. 
Schwartz, 145 Cal. 49, 78 Pac. 231; defense of statute of limitations 
in proceeding against executor for collection of tax: Estate of Gor- 
don, 2 Cof. Pro. Dec. 138; legacies to adopted children under former 
statute of 1893: Estate of Winchester, 140 Cal. 468, 74 Pac. 10; ap- 
peal by state from court's determination of amount of tax, or direc- 
tion of payment thereof: Frost v. Superior Court, 2 Cal. App. 342, 
83 Pac. 815; Becker v. Nye, 8 Cal. App. 129, 96 Pac. 333. 
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I 

b. Power of Appointment. 

Whenever any person or corporation shall exercise a power of ap- 
pointment derived from any disposition of property made either be- 
fore or after the passage of this act, snch appointment when made 
shall be deemed a transfer taxable under the provisions of this act 
in the same manner as though the property to which such appointment 
relates belonged absolutely to the donee of such power and had been 
bequeathed or devised by such donee by will; and whenever any per- 
son or corporation possessing such a power of appointment so derived 
shall omit or fail to exercise the same within the time provided there- 
for, in whole or in part, a transfer taxable under the provisions of 
this act shall be deemed to take place to the extent of such omission 
or failure, in the same manner as though the persons or corporations 
thereby becoming entitled to the possession or enjoyment of the prop- 
erty to which such power related had succeeded thereto by a will of 
the donee of the power failing to exercise such power, taking effect 
at the time of such omission or failure. 

c. Classification of Beneficiaries — Tax Bates on Estates Under 

$25,000. 

Sec. 2. When the property or any beneficial interest therein so 
passed or transferred exceeds in value the exemption hereinafter 
specified and shall not exceed in value twenty-five thousand dollars 
the tax hereby imposed shall be: 

(1) Where the person or persons entitled to any beneficial inter- 
est in such property shall be the husband, wife, lineal issue, lineal 
ancestor of the decedent or any child adopted as such in conformity 
with the laws of this state, or any child to whom such decedent for 
not less than ten years prior to such transfer stood in the mutually 
acknowledged relation of a parent, provided, however, such relation- 
ship began at or before the child's fifteenth birthday, and was con- 
tinuous for said ten years thereafter, or any lineal issue of such 
adopted or mutually acknowledged child, at the rate of one per 
centum of the clear value of such interest in such property. 

(2) Where the person or persons entitled to any beneficial interest 
in such property shall be the brother or sister or a descendant of a 
brother or sister of the decedent, a wife or widow of a son, or the 
husband of a daughter of the decedent, at the rate of one and one- 
half per centum of the clear value of such interest in such property. 

(3) Where the person or persons entitled to any beneficial interest 
in such property shall be the brother or sister of the father or mother 
or a descendant of a brother or sister of the father or mother of the 
decedent, at the rate of three per centum of the clear value of such 
interest in such property. 

(4) Where the person or persons entitled to any beneficial interests 
in such property shall be the brother or sister of the grandfather or 
grandmother or a descendant of the brother or sister of the grand- 
father or grandmother of the decedent, at the rate of four per centum 
of the clear value of such interest in such property. 
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(5) Where tbe person or persons entitled to any beneficial interest 
in such property shall be in any other degree of collateral con- 
sanguinity than is hereinbefore stated, or shall be a stranger in blood 
to the decedent, or shall be a body politic or corporate, at the rate of 
five per centum of the clear value of such interest in such property. 

d. Bates of Taxation on Estates Over $25,000. 

Sec. 3. The foregoing rates in section two are for convenience 
termed the primary rates. When the market value of such property 
or interest exceeds twenty-five thousand dollars, the rates of tax upon 
such excess shall be as follows: 

(1) Upon all in excess of $25,000 and up to $50,000, one and one-half 
times the primary rates. 

(2) Upon all in excess of $50,000 and up to $100,000, two times the 
primary rates. 

(3) Upon all in excess of $100,000 and up to $500,000, two and one- 
half times the primary rates. 

(4) Upon all in excess of $500,000, three times the primary rates. 

e. Exemptions from Taxation. 

Sec. 4. The following exemptions from the tax are hereby allowed: 

(1) All property transferred to societies, corporations, and institu- 
tions now or hereafter exempted by law from taxation, or to any 
public corporation, or to any society, corporation, institution, or asso- 
ciation of persons engaged in or devoted to any charitable, benevolent, 
educational, public or other like work (pecuniary profit not being its 
object or purpose), or to any person, society, corporation, institution, 
or association of persons in trust for or to be devoted to any charita- 
ble, benevolent, educational, or public purpose, by reason whereof 
any such person or corporation shall become beneficially entitled, in 
possession or expectancy, to any such property or to the income 
thereof shall be exempt. 

(2) Property of the clear value of ten thousand ($10,000.00) dollars 
transferred to the widow or to a minor child of the decedent, and of 
four thousand ($4,000.00) dollars transferred to each of the other per- 
sons described in the first subdivision of sectfon 2 shall be exempt. 

(3) Property of the clear value of two thousand ($2,000.00) dollars 
transferred to each of the persons described in the second subdivision 
of section 2 shall be exempt. 

(4) Property of the clear value of one thousand five hundred 
($1,500.00) dollars transferred to each of the persons described in the 
third subdivision of section 2 shall be exempt. 

(5) Property of the clear value of one thousand ($1,000.00) dollars 
transferred to each of the persons described in the fourth subdivision 
of section 2 shall be exempt. 

(6) Property of the clear value of five hundred ($500.00) dollars 
transferred to each of the persons and corporations described in the 
fifth subdivision of section 2 shall be exempt. 
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f. Estates for Teaxs or Life — ^Bemainders and Contingent Interests. 

Sec. 5. When any grant, gift, legacy or succession upon which a 
tax is imposed by section one of this act shall be an estate, income 
or interest for a term of years, or for life, or determinable upon any 
future or contingent event, or shall be a remainder, reversion or other 
expectancy, real or personal, the entire property or fund by which 
such estate, income or interest is supported, or of which it is a part, 
shall be appraised immediately after the death of the decedent, and 
the market value thereof determined, in the manner provided in sec- 
tion fourteen of this act, and the tax prescribed by this act shall be 
immediately due and payable to the treasurer of the proper county, 
and, together with the interest thereon, shall be and remain a lien on 
said property until the same is paid; provided, that the person or per- 
sons, or body politic or corporate, beneficially interested in the prop- 
erty chargeable with said tax, may elect not to pay the same until 
they shall come into the actual possession or enjoyment of such prop- 
erty, and in that ease such person or persons, or body politic or cor- 
porate, shall execute a bond to the people of the State of California, 
in a penalty of twice the amount of the tax arising upon personal 
estate, with such sureties as the said superior court may approve, 
conditioned for the payment of said tax, and interest thereon, at 
such time or period as they or their representatives may come into 
the actual possession or enjoyment of such property, which bond shall 
be filed in the office of the county clerk of the proper county; pro- 
vided further, that such person shall make a full and verified return 
of such property to said court, and file the same in the office of the 
county clerk within one year from the death of the decedent, and 
within that period enter into such security, and renew the same every 
five years. 

g. Bequests to Executor or Trustee. 

Sec. 6. Whenever a decedent appoints or names one or more ex- 
ecutors or trustees, or makes a bequest or devise of property to them 
in lieu of commissions or allowances, which otherwise would be lia- 
ble to said tax, or appoints them his residuary legatees, and said 
bequest, devises, or residuary legacies exceed what would be a reason- 
able compensation for their services, such excess over and above the 
exemptions herein provided for shall be liable to said tax; and the 
superior court in which the probate proceedings are pending shall 
fix the compensation. 

h. Time of Pa3rment of Tax — ^Interest and Discount. 

Sec. 7. All taxes imposed by this act, unless otherwise herein pro- 
vided for, shall be due and payable at the death of the decedent, 
and if the same are paid within eighteen months no interest shall be 
charged and collected thereon, but if not so paid, interest at the rate 
of ten per centum per annum shall be charged and collected from the 
time said tax accrued; provided, that if said tax is paid within six 
months from the accruing thereof a discount of ^yb per centum shall 
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be allowed and deducted from said tax. And in all cases where the 
executors, administrators, or trustees do not pay such tax within 
eighteen months from the death of the decedent, they shall be re- 
quired to give a bond in the form and to the effect prescribed in sec- 
tion five of this act for the payment of said tax, together with 
interest. 

Penalty for Nonpasrment. 

See. 8. The penalty of ten per cent per annum imposed by section 
seven hereof, for the nonpayment of said tax, shall not be charged 
in cases where, in the judgment of the court, by reason of claims 
made upon the estate, necessary litigation, or other unavoidable cause 
of delay, the estate of any decedent, or a part thereof, cannot be 
settled at the end of eighteen months from the death of the decedent; 
and in such cases only seven per cent per annum shall be charged 
upon the said tax from the expiration of said eighteen months until 
the cause of such delay is removed, after which ten per cent interest 
per annum shall again be charged until th« tax is paid; but litiga- 
tion to defeat the payment of the* tax shall not be considered neces- 
sary litigation. 

J. Collection of Tax by Executor or Trustee. 

Sec. 9. Any administrator, executor, or trustee having in charge 
or trust any legacy or property for distribution, subject to the said 
tax, shall deduct the tax therefrom, or if the legacy or property be 
not money he shall collect the tax thereon, upon the market value 
thereof, from the legatee or person entitled to such property, and he 
shall not deliver, or be compelled to deliver, any specific legacy or 
property subject to tax to any person until he shall have collected 
the tax thereon; and whenever any such legacy shall be charged upon 
or payable out of real estate, the executor, administrator, or trustee 
shall collect said tax from the distributee thereof, and the same shall 
remain a charge on such real estate until paid; if, however^ such 
legacy be given in money to any person for a limited period, the ex- 
ecutor, administrator, or trustee shall retain the tax upon the whole 
amount; but if it be not in money he shall make application to the 
superior court to make an apportionment, if the case require it, or if 
the sum be paid into his hands by such legatees, and for such further 
order relative thereto as the case may require. 

k. Sale of Property to Pay Tax. 

Sec. 10. All executors, administrators, and trustees shall have full 
power to sell so much of the property of the decedent as will enable 
them to pay said tax, in the same manner as they may be enabled by 
law to do for the payment of debts of the estate, and the amount of 
said tax shall be paid as hereinafter directed. 

L Payment to County Treasurer — ^Duty of Comptroller — ^Receipts. 

Sec. 11. Every sum of money retained by an executor, adminis- 
trator, or trustee, or paid into his hands, for any tax on property, 
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shall be paid hj him within thirty days thereafter, to the treasurer 
of the county in which the probate proceedings are pending, and the 
said treasurer shall give, and every executor, administrator, or trus- 
tee shall take, duplicate receipts for such payment, one of which 
receipts said executor, administrator, or trustee shall immediately 
send to* the controller of the state, whose duty it shall be to charge 
the treasurer so receiving the tax with the amount thereof, and said 
controller shall seal said receipt with the seal of his office, and coun- 
tersign the same, and return it to the executor, administrator, or 
trustee, whereupon it shall be a proper voucher in the settlement of 
his accounts; and an executor, administrator, or trustee shall not be 
entitled to credits in his accounts, nor be discharged from liability 
for such tax, nor shall said estate be distributed, unless he shall pro- 
duce a receipt so sealed and countersigned by the controller,, or a 
copy thereof, certified by him, and file the same with the court. 

m. Befunding Excess Payments. 

Sec. 12. Whenever any debts shall be proven against the estate of 
a decedent after the payment of legacies or distribution of property 
from which the said tax has been deducted or upon which it has been 
paid, and a refund is made by the legatee, devisee, heir, or next of 
kin, a proportion of the tax so deducted or paid shall be repaid to 
him by the executor, administrator, or trustee, if the said tax has not 
been paid to the county treasurer or to the state controller, or by 
them, if it has been so paid. 

n. Transfer or Delivery of Stocks, Securities, Deposits — Notice 

Thereof. 

Sec. 13. If a foreign executor, administrator, or trustee shall as- 
sign or transfer any stock or obligations in this state standing in the 
name of a decedent, or in trust for a decedent, liable to any such tax, 
the tax shall be paid to the treasurer of the proper county on the 
transfer thereof. No safe deposit company, trust company, corpora- 
tion, bank or other institution, person or persons having in posses- 
sion or under control securities, deposits, or other assets of a 
decedent, including the shares of the capital stock of, or other in- 
terests in, the safe deposit company, trust company, corporation, bank 
or other institution making the delivery or transfer herein provided, 
shall deliver or transfer the same to the executors, administrators or 
legal representatives of said decedent, or upon their order or request, 
unless notice of the time and place of such intended delivery or trans- 
fer be served upon the county . treasurer at least ten days prior to 
said delivery or transfer; nor shall any such safe deposit company, 
trust company, corporation, bank or other institution, person or per- 
sons deliver or transfer any securities, deposits or other assets of the 
estate of a nonresident decedent including the shares of the capital 
stock of, or other interests in, the safe deposit company, trust com- 
pany, corporation, bank or other institution, making the delivery or 
transfer, without retaining a sufficient portion or amount thereof to 
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pay any tax and penalty which may thereafter be assessed on ae- 
count of the delivery or transfer of such securities, deposits, or other 
assets including the shares of the capital stock of or other interests 
in, the safe deposit company, trust company, corporation, bank or 
other institution making the delivery or transfer, under the provisions 
of this act, unless the county treasurer consents thereto in writing. 
And it shall be lawful for the said county treasurer, personally, or by 
representative, to examine said securities, deposits or assets at the 
time of such delivery or transfer. Failure to serv-e such notice and 
to allow such examination, and to retain a sufficient portion or amount 
to pay such tax and penalty as herein provided, shall render said 
safe deposit company, trust company, corporation, bank or other in- 
stitution, person or persons liable to the payment of two times the 
amount of the tax and penalty due or thereafter to become due upon 
said securities, deposits or other assets, including the shares of the 
capital stock of, or other interests in, the safe deposit company, trust 
company, corporation, bank or other institution, making the delivery 
or transfer; and the payment as herein provided shall be enforced in 
an action brought in accordance with the provisions of section seven- 
teen of this chapter. 

o. Appraisers and Appraisement. 

Sec. 14. When the value of any inheritance, devise, bequest, or 
other interest subject to the payment of said tax is uncertain, the 
superior court in which the probate proceedings are pending, on the 
application of any interested party, or upon its own motion, shall 
appoint some competent person as appraiser, as often as and when- 
ever occasion may require, whose duty it shall be forthwith to give 
such notice, by mail, to all persons known to have or claim an inter- 
est in such property, and to such persons as the court may by order 
direct, of the time and place at which he will appraise such prop- 
erty, and at such time and place to appraise the same and make a 
report thereof, in writing, to said court, together with such other 
facts in relation thereto as said court may by order require to be 
filed with the clerk of said court; and from this report the said court 
shall, by order, forthwith assess and fix the market value of all in- 
heritances, devises, bequests, or other interests, and the tax to which 
the same is liable, and shall immediately cause notice thereof to be 
given, by mail, to all parties known to be interested therein; and the 
value of every future or contingent or limited estate, income, or 
interest shall, for the purposes of this act, be determined by the rule, 
method, and standards of mortality and of value that are set forth 
in the actuaries' combined experience tables of mortality for ascer- 
taining the value of policies of life insurance and annuities, and for 
the determination of the liabilities of life insurance companies, save 
that the rate of interest to be assessed in computing the present value 
of all future interests and contingencies shall be five per centum per 
annum; and the insurance commissioner shall, on the application of 
said court, determine the value of such future or contingent or lim- 
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ited estate, income, or interest, upon the facts contained in such re- 
port, and certify the same to the court, and his certificate shall be 
conclusive evidence that the method of computation adopted therein 
is correct. The said appraiser shall be paid by the county treasurer 
out of any funds that he may have in his hands of said tax, on pre- 
sentation of a sworn itemized account and on the certificate of the 
court, at the rate of five dollars per day every day actually and neces- 
sarily employed in said appraisement, together with his actual neces- 
sary traveling expenses. 

p. Appraise: Taking Other than Begular Fees— Penalty Therefor. 

Sec. 15. Any appraiser appointed by virtue of this act who shall 
take any fee or reward from any executor, administrator, trustee, 
legatee, next of kin, or heir of any decedent, or from any other person 
liable to pay said tax, or any portion thereof, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be fined not less 
than two hundred and fifty dollars nor more than five hundred dol- 
lars, or imprisoned in the county jail ninety days, or both, and in 
addition thereto the court shall dismiss him from such service. 

q. Nonresidents — Jurisdiction of Oonrt. 

Sec. 16. The superior court in the county in which is situate the 
real property of a decedent who was not a resident of the state, or if 
there be no real property, then in the county in which any of the 
personal property of such nonresident is situate, or in the county of 
which the decedent was a resident at the time of his death, shall have 
jurisdiction to hear and determine all questions in relation to the 
tax arising under the provisions of this act, and the court first ac- 
quiring jurisdiction hereunder shall retain the same, to the exclusion 
of every other. 

r. Citation to Delinquent Taxpayer. 

Sec. 17. If it shall appear to the superior court, or judge thereof, 
that any tax accruing under this act has not been paid according to 
law, it shall issue a citation, citing the persons known to own any 
interest in or part of the property liable to the tax or any person or 
corporation liable under the law for the payment of said tax to ap- 
pear before the court on a day certain, not more than ten weeks 
from the date of such citation, and show cause why said tax should 
not be paid. The service of such citation, and the time, manner, and 
proof thereof, and the hearing and determination thereon, and the 
enforcement of the determination or decree, shall conform to the 
provisions of chapter twelve, of title eleven, of part three of the Code 
of Civil Procedure; and the clerk of the court shall, upon the request 
of the district attorney or treasurer of the county, furnish, without 
fee, one or more transcripts of such decree, and the same shall be 
docketed and filed by the county clerk of any county in the state, 
without fee, in the same manner and with the same effect as pro- 
vided by section six hundred and seventy-four of said Code of Civil 
Procedure for filing a transcript of an original docket. 
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s. ProceedingB by District Attorney Against Delinquent. 

Sec. 18. Whenever the treasurer of any county shall have reason 
to believe that any tax is due and unpaid under this act, after the 
refusal or neglect of the persons interested in the property liable to 
said tax to pay the same, he shall notify the district attorney of the 
proper county, in writing, of such failure to pay such tax, and the 
district attorney so notified, if he have probable cause to believe a 
tax is due and unpaid, shall prosecute the proceeding in the superior 
court, as provided in section seventeen of this act, for the enforce- 
ment and collection of such tax. 

t. Entries, Becords and Reports of County Clerk. 

Sec. 19. The controller of state shall furnish to each county clerk 
a book, which shall be a public record, and in which he shall enter 
the name of every decedent upon whose estate an application has 
been made to the superior court for the issuance of letters of admin- 
istration, or letters testamentary, or ancillary letters, the date and 
place of death of such decedent, the estimated value of his real and 
personal property, the names, places of residence, and relationship to 
him of his heirs-at-law, the names and places of residence of the 
legatees and devisees, in any will of any such decedent, the amount 
of each legacy and the estimated value of any real property devised 
therein, and to whom devised. These entries shall be made from the 
data contained in the papers filed on any such application, or in any 
proceeding relating to the estate of the decedent. The county clerk 
shall also enter in such book the amount of personal property of any 
such decedent, as shown by the inventory thereof when made and 
filed in his office, and the returns made by any appraiser appointed 
by the court under this statute, and the value of annuities, life es- 
tates, terms of years, and other property of such decedent, or given 
by him in his will or otherwise, as fixed by the superior court, and 
the tax assessed thereon, and the amounts of any receipts for pay- 
ment of any tax on the estate of such decedent under this statute 
filed with him. The county clerk shall, on the first day of January, 
April, July and October of each year make a report, in duplicate, 
upon forms to be furnished by the controller of state, containing all 
the data and matters required to be entered in such book, and also 
of the property from which, or the party from which, he has reason 
to believe the tax under this act is due and unpaid, one of which 
shall be immediately delivered to the county treasurer and the other 
transmitted to the state controller. 

n. Costs of Proceedings Against DelincLuenti 

Sec. 20. Whenever the superior court of any county shall certify 
that there was probable cause for issuing a citation and taking the 
proceedings specified in section seventeen of this act, the state treas- 
urer shall pay, or allow, to the treasurer of any county, all expenses 
incurred for services of citation, and his other lawful disbursements 
that have not otherwise been paid. 
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y. Payment by Oounty to State Treasurer. 

See. 21. The treasurer of each county shall collect and pay the 
state treasurer all taxes that may be due and payable under this act, 
who shall give him a receipt therefor; of which collection and pay- 
ment he shall make a report, under oath, to the controller, between 
the first and fifteenth days of May and December of each year, stat- 
ing for what estate paid, and in such form and containing such par- 
ticulars as the controller may prescribe; and for all such taxes 
collected by him and not paid to the state treasurer by the first day 
of June and January of each year he shall pay interest at the rate 
of ten per centum per annum. 

VY. Commissions of County Treasurer. 

Sec. 22. The treasurer of each county shall be allowed to retain, 
on all taxes paid and accounted for by him each year under this act, 
in addition to his salary or fees now allowed by law, three per centum 
on the first fifty thousand dollars so paid and accounted for by him, 
one and one-half per centum on the next fifty thousand dollars so 
paid and accounted for by him, and one-half of one per centum on all 
additional sums so paid and accounted for by him. 

w. Employment of Attorney by County Treasurer. 

Sec. 23. The treasurer of each county, in his discretion,, for the 
better furtherance of the purposes of this act, shall be allowed to 
employ such special attorney or attorneys, as he may deem necessary, 
who shall have all the authority conferred upon the district attorney 
by sections 17 and 18 of this act, and such attorney shall be paid for 
his services out of the fees now allowed the treasurer as provided in 
section 22 of this act, and that in no case shall such compensation 
exceed the per centum allowed as such fees. 

WW. Furnishing Copy of Receipts to Persons Applying Therefor. 

Sec. 24. Any person, or body politic or corporate, shall, upon the 
payment of the sum of fifty cents, be entitled to a receipt from the 
county treasurer of any county, or a copy of the receipt, at his option, 
that may have been given by said treasurer for the payment of any 
tax under this act, to be sealed with the seal of his office, which re- 
ceipt shall designate on what real property, if any, of which any 
decedent may have died seized, said tax has been paid, and by whom 
paid, and whether or not it is in full of said tax; and said receipt may 
be recorded in the clerk's office in the county in which said property 
is situate, in a book to be kept by said clerk for such purpose, which 
shall be labeled 'Inheritance tax." 

z. Disposition of Taxes Collected. 

Sec. 25. All taxes levied and collected under this act, up to the 
amount of $250,000 annually, shall be paid into the treasury of the 
state, for the uses of the school fund, and all taxes levied and col- 
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lected in excess of $250,000 annually shall be paid into the 8tat6 
treasury to the credit of the general fund thereof. 



Befusal of Officers to Discharge Duties — ^Penalty Therefor. 

Sec. 26. Every officer who fails or refuses to perform, within a 
reasonable time, any and every duty required by the provisions of 
this act, or who fails or refuses to make and deliver within a rea- 
sonable time any statement or record required by this act, shall for* 
feit to the State of California the sum of one thousand dollars, to be 
recovered in an action brought by the attorney-general in the name 
of the people of the state on the relation of the controller. 

y. Repeal of Former Inheritance — Tax Law. 

See. 27. An act entitled "An act to establish a tax on collateral 
inheritances, bequests and devises, to provide for its collection, and 
to direct the disposition of the proceeds," approved March 23, 1893, 
and all amendments thereto, and all acts and parts of acts in conflict 
with this act are hereby expressly repealed. 

yy. Definitions of Words Used in Statute. 

Sec. 28. The words "estate" and "property" as used in this act 
shall be taken to mean the real and personal property or interest 
therein of the testator, intestate, grantor, bargainor, vendor, or donor 
passing or transferred to individual legatees, devisees, heirs, next of 
kin, grantees, donees, vendees, or successors, and shall include all 
personal property within or without the state. The word "transfer" 
as used in this act shall be taken to include the passing of property 
or any interest therein, in possession or enjoyment, present or future, 
by inheritance, devise, succession, bequest, grant, deed, bargain, sale, 
gift, or appointment in the manner herein described. The word "de- 
cedent" as used in this act shall include the testator, intestate, gran- 
tor, bargainor, vendor, or donor. 

z. Enforcement of Lien of Tax — Quieting Title. 

Sec. 29. In all cases where any tax has become or shall hereafter 
become a lien upon any property under or by virtue of any of the 
provisions of this act the district attorney of the county in which 
the estate of the decedent mentioned in this act is being adminis- 
tered or has been administered in probate proceedings, may, when- 
ever any property of said estate has been distributed without the 
payment to the state of all or any part of the taxes payable on ac- 
count thereof under this act, bring and prosecute an action or actions 
in the name of the state as plaintiff, for the purpose of enforcing 
such lien or liens against all or any of the property subject thereto. 
In any such action the owner of any property or of any interest in 
property against which the lien of any such tax is sought to be en- 
forced, and any predecessor in interest of any such owner whose title 
or interest was deraigned through any such decedent by will or suc- 
cession or by decree of distribution of the estate of such decedent, 
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and any lienor or incumbrancer subsequent to the lien of such tax 
may be made a party defendant. The enumeration in this section of 
the persons who may be made defendants shall not be deemed to be 
exclusive, but the joinder or nonjoinder of parties, except when other- 
wise herein provided, shall be governed by the rules in equity in 
similar cases. 

(a) Actions may be brought against the state for the purpose of 
quieting title to any property, against the lien or claim of lien of 
any tax or taxes under this act, or for the purpose of having it deter- 
mined that an^ property is not subject to any lien for taxes under 
this act. In any such action, the plaintiffs may be any adminis- 
trator or executor of the estate or will of any decedent, whether the 
said estate shall have been fully administered and the estate set- 
tled and closed or not, and any heir, legatee or devisee of any such 
decedent, or trustee of the estate or any part of .the estate of such 
decedent, or distributee of the estate or any part of the estate of 
any such decedent, and any assignee, grantee or successor in interest 
of any of such persons, and all or any other persons who might be 
made parties defendant in any action brought by the state under the 
provisions of this section, and notwithstanding that all or any of 
the persons enumerated in this section shall or may have assigned, 
granted, conveyed or otherwise parted with all or any interest in or 
title to the property, or any thereof, involved in any such claim of 
lien before the commencement of such action. All or any of the 
persons in this action enumerated may be joined or united as parties 
plaintiff. The enumeration in this section of the persons who may 
be made parties shall not be deemed to be exclusive, but the joinder 
or nonjoinder of parties, except when otherwise herein provided, 
shall be governed by the rules in equity in simflar cases. In ^11 
cases any person who might properly be a party plaintiff in any 
such action who refuses to join as plaintiff may be made a defendant. 

(b) All actions under this section shall be commenced in the 
superior court of the county in which is situated any part of any 
real property against which any lien is sought to be enforced, or to 
wMch title is sought to be quieted against any lien, or claim of lien; 
but if in said action no lien against real property is sought to be 
enforced, the action shall be brought in the superior court of the 
county which has or which had jurisdiction of the administration of 
the estate of the decedent mentioned herein. 

(c) Service of summons in the actions brought against the state 
shall be made on the secretary of state and on the district attorney 
of the county in which the estate of the decedent mentioned herein 
is being administered, or has been administered in probate proceed- 
ings, and it shall be the duty of said district attorney to defend all 
such actions. 

(d) The procedure and practice in all actions brought under this 
section, except as otherwise provided in this act, shall be governed 
by the provisions of the Code of Civil Procedure in relation to civil 
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actions, so far as the same shall or may be applicable, including all 
provisions relating to motions for new trials and appeals. 

(e) The remedies provided in this section shall be in addition to 
and not exclusive of any remedies provided in the sections preceding 
this section. In force from and after July 1, 1905: Gal. Stats. 1905, 
p. 341. 

zz. Deputy ControUer to Enforce Law. 

(In effect March fSO, 190».) 

Section 1. In addition to other employees provided for by statute, 
the controller of state is authorized to appoint an inheritance tax 
deputy, who shall be a civil executive officer. It shall be the duty 
of such deputy, subject to the direction of the controller, to visit the 
different counties in the state and to advise with county treasurers 
and district attorneys and other officers concerning the collection of 
inheritance taxes. He shall inquire into the methods of appraise- 
ment of estates and the methods of computation of the tax. He shall 
assist the county officers in the detection of attempted evasions of 
the law. He shall also perform such other duties as the controller 
may direct. 

Sec. 2. The salary of the inheritance tax deputy shall be two 
thousand four hundred dollars per annum, payable in the same manner 
as the salaries of other state officers, and he shall also receive neces- 
sary traveling expenses. For the purpose of paying such traveling 
expenses and other incidental expenses of the inheritance tax deputy, 
including printing, there is hereby appropriated, for the remainder 
of the sixtieth fiscal year, the sum of five hundred dollars; for the 
sixty-first fiscal year the sum of one thousand five hundred dollars, 
and for the sixty-second fiscal year the sum of one thousand five 
hu«dred dollars. %n effect from and after March 20, 1909: Cal. Stats. 
1909, p. 557. 



PART III. 

FORMS IN INHERITANCE TAX PROCEED 

INGS. 

A. Petition for Appointment of Appraiser, 83. 

b. Order Appointing Appraiser, 84. 

c. Notice of Time and Place of Appraisemoit, 84. 

d. Report of Appraiser, 85. 

e. Order Fixing Valne of Transfers and Amount of Tax, 87. 

f. Notice from Treasurer to District Attorney of Unpaid Tax, 

87. 

g. Appointment of Attorney by County Treasure, 88. 

h. Petition of Treasurer's Attorney for Citation to Pay Tax, 
88. 

L Petition of District Attorney for Citation to Pay Tax, 89. 

j. Order for Citation t« Fay Tax, 90. 

k. Citation to Fay Tax, 90. 

L Notice to County Treasurer of Intended Delivery of Securi- 
ties, 90. 

m. Bond Given by Beneficiary to State, 91. 

n. Bond of Executor or Administrator, 91. 

a. Petition for Appointment of Appraiser. 
(Sec. 14 of Cal. Stats.) 

[Title of Court and Cause.] 

To the Honorable Superior Court aforesaid: 

The petition of Charles Lathrop represents that he is a resident of 
said county, a taxpayer, a citizen of the United States, and as such 
interested in having a tax hereinafter referred to paid. 

That the above-named Henry Hudson died testate on or about the 
first day of January, 1909, in Sonoma county, California; and that at 
the time of his death he was a resident of said county and state, 
and left estate therein. 

That on the fifth day of February, 1909, the superior court of 
said county appointed William Hudson executor of the will of said 
decedent; that thereafter, on the same day, said William Hudson 
qualified as such executor, and was duly granted letters testamentary; 
and that he now is the duly qualified and acting executor of said will. 

That said deceased died possessed of certain property subject to 
taxation under the laws of said state imposing a tax on gifts, lega- 
cies, inheritances, bequests, devises, successions and transfers. 

That the value of said property subject to said tax is uncertain; 
and that before said tax can be collected, it will be necessary to 
ascertain the value of said property. 

(83) 
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That a deBcription of said property is set for^h in full in the 
schedule marked "A," hereto annexed and made a part of this petition. 
Wherefore your petitioner prays for an order appointing an ap- 
praiser 'to ascertain and report to this court. the value of the property 
described in said schedule "A." 

CHABLES LATHROP, 

Petitioner. 
A. E. JONES, 

Attorney for Petitioner. 

I). Order Appointing Appraiser. 
(See. 14 of Gal. Stats.) 

[Title of Court and Cause.] 

Charles Lathrop having filed herein a petition for the appointment 
of an appraiser of the property of the above-entitled estate under 
the laws of the state of California establishing a tax on gifts, be- 
quests, devises, successions and transfers; and good cause appearing 
therefor: 

It is hereby ordered that E. B. Ashley be and he hereby is ap- 
pointed such appraiser; and it is further ordered that he, as appraiser, 
give ten days' notice by mail to all persons known to have or to 
claim any interest in the property belonging to said estate subject 
to said tax, of the time and place at which he will appraise said 
property; and that, after making such appraisement, he report the 
same to this court in the manner prescribed by law. 

Dated June 1, 1909. 

M. B. FIELD, 
Judge of the Superior Court. 

c. Notice of Time and Place of Appraisement. 

(Sec. 14 of Cal. Stats.) 

[Title of Court and Cause.] 

To F. W. Thomas, Don Dickinson and Herman Vedder: 

Please iake notice that on the first day of June, 1909, the under- 
signed was, by the above-entitled court, appointed appraiser to 
appraise the property belonging to the above-named estate subject to 
inheritance taxation under the laws of the state of California; and 
that in pursuance of the law and in obedience to said order, he will, 
on the fifteenth day of June, 1909, at 2 o'clock in the afternoon, at 
30 Channing street, Santa Bosa, in the county of Sonoma, state of 
California, proceed to appraise all the property of said estate subject 
to said tax. 
Dated June 2, 1909. 

E. B. ASHLEY, 
Appraiser. 
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d. Report of Appraiser. 
(Sec. 14 of Gal. Stats.) 

[Title of Court and Cause.] 

To the Honorable Superior Court aforesaid: 

The undersigned, appointed appraiser hy this court on June 1, 
1909, to appraise the property of the above-entitled estate subject to 
the inheritance tax imposed by the law .of the state of California, 
herewith respectfully reports his proceedings under said appointment 
as follows: 

First: That immediately after his appointment, to wit, on June 1, 
1909, he took the oath of office and duly qualified as such appraiser. 

Second: That on June 2, 1909, he addressed a notice of the time 
and place at which said appraisement would be made to each of the 
persons known to have or to claim any interest in said property, at 
their respective places of residence, and deposited the same in sealed 
envelopes in the United States postoffice at Santa Bosa, California, 
postage prepaid; a true copy of said notice, with proof of mailing, 
marked "Exhibit A,*' is annexed hereto and made a part hereof. 

Third: That at the time and place specified in said notice, to wit, 
on the fifteenth day of June, 1909, at 30 Channing Street, Santa 
Bosa, California, he appraised all the property of said estate subject 
to said tax, at its market value as follows, namely: 



PERSONAL ESTATE. 



Description of Property. 



Market Value at Time of 
Death of Decedent. 



Total 



REAL ESTATE. 



Brief Description. 



Market Value at Time of 
Death of Decedent. 



Total. 



Fourth: That the estate of said decedent is subject to the follow- 
ing deductions on account of debts, elaims, expenses of administration 
and commissions, as follows: 
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Creditor or Claimant. Nature of Debt or Claim. 



Amount. 




Fifth : EECAPITULATION. 

Total amount of personal estate of decedent $, 

Total amount of real estate of decedent after deduction 
of encumbrances thereon •• $ . 



Total $ 

From which are to be deducted bequests 
and devises exempt from the inheritance 
tax, the aggregate amount thereof being $ 

And from which also are to be deducted 
the debts, claims, etc., mentioned in the 
'^Fourth" finding above, the aggregate 
amount thereof being 



Leaving the sum of 

Which is the net estate transferred, as follows: 



Name of recipi- 
ent of property. 


Relation of 
recipient to 
decedent. 


Rate of 
taxation. 


Nature of 
estate (fee 
or otherwise). 


Value of 
real property. 


Value of 
personal prop- 
erty. 


Total 

amount 

transferred. 




















•••••^••••* 




k 





Total amount of property transferred $ 

Sixth: That all of said persons are of full age and of sound mind, 
except 

Seventh: That the following appearances were made in this pro- 
ceeding: 



Eighth: He further reports as follows: 

Name of decedent 

Date of death of decedent., 

Besidence of decedent , 

Decedent left will. 
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Letters . '. were issued hj the aforesaid court to , 

whose postoffice address is 

The six months' limitation expires on. . . .day of , 1909. 

The eighteen months' limitation expires on the.... day of », 

1910. 

Ninth: He further reports that attached hereto and marked "Exhibit 
B" are copies of all papers presented to him in this proceedings and all 
testimony taken therein. 

Tenth: He further reports that said decedent made no transfer of 
any property by deed, grant, sale, or gift in contemplation of death, 
or intended to take effect in possession or enjoyment after his death. 

Eleventh: He further reports 

All of which is respectfully submitted this twentieth day of 
June, 1909. 

E. B. ASHLEY, 
Appraiser. 

e. Order Fixing Value of Transfers and Amount of Tax. 

(Sec. 14, Cal. Stats.) 

[Title of Court and Cause.] 

Upon reading the report of E. B. Ashley, appraiser of said estate 
for the purpose of inheritance taxation, filed herein on the 20th day 
of June, 1909: 

It is ordered and adjudged that the market value of the property 
referred to in said report and the tax thereon are as follows: 

Beneficiary. Belationship. Value of Tax Assessed 

Interest. Thereon. 



Done in open court this .... day of , 1909. 

M. B. FIELD, 
Judge of the Superior Court. 

f. Notice from Treasurer to District Attorney of Unpaid Tax. 

(Sees. 18-26 of Cal. Stats.) 

[Title of Court and Cause.] 

To Clay Stuart, District Attorney of the County of Sonoma, state of 

California: 

You will please take notice that A. B. Hamilton, who is a legatee 

under the will of the above-named decedent, and who is interested 

in the property of the above-entitled estate subject to an inheritance 
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tax, has neglected to pay said tax and the same is now due and 
unpaid. 
Dated June 1, 1909. 

THOMAS RUSSELIi, 
Treasurer of Aforesaid County. 

g. Appointment of Attorney by County Treasurer. 

(Sec. 23 of Gal. Stat.) 

[Title of Court and Cause.] 

Know all men by these presents: That I, Thomas Eussell, county 
treasurer of Sonoma county, state of California, under and by author- 
ity of an act of the legislature of said state entitled "An act to 
establish a tax on gifts, legacies, inheritances, bequests, devises^ 
successions, and transfers, to provide for its collection, and to direct 
the disposition of the proceeds," approved March 20, 1905, hereby 
appoint E. W. White, an attorney at law admitted to practice in the 
supreme court of said state, as attorney for me, as such treasurer, 
he to have all the authority conferred by said act upon the district 
attorney to commence and prosecute, in the superior court, failures to 
pay the taxes described in said act. 

Dated April 2, 1909. 

THOMAS RUSSELIi, 
County Treasurer. 

b. Petition of Treasurer's Attorney for Citation to Pay Tax. 

(Sees. 17-23 of Cal. Stats.) 

[Title of Court and Cause.] 

The petition of E. W. White respectfully represents: 

That he is an attorney at law admitted to practice in all the courts 
of the state of California. 

That on the first day of July, 1909, Thomas Eussell, then treasurer 
of Sonoma County, California, appointed petitioner a special attorney 
to prosecute proceedings against persons interested in property liable 
to the tax established by the laws of California on gifts, legacies, 
inheritances, bequests, devises, successions and transfers. 

That the above-named Henry Hudson died testate on or about the 
first day of January, 1909, in Sonoma county, California; and that 
at the time of his death he was a resident of said county and state^ 
and left estate therein. 

That on the fifth day of February, 1909, the superior court of said 
county appointed William Hudson executor of the will of said dece- 
dent; that thereafter, on the same day, said William Hudson qualified 
as such executor, and was duly granted letters testamentary; and 
that he now is the duly qualified and acting executor of said will. 

That there is property belonging to the estate of said deceased, 
within this state or subject to its laws, which has been distributed by 
an order of said court in said estate to Marion Halstead, residing at 



Inhemtancb Tax Forms. 89 

Howell; Michigan, which exceeds five hundred dollars in value and 
which is subject to taxation under the laws of the state of California 
establishing a tax upon inheritances, bequests, devises and transfers. 

That said treasurer Thomas Hussell has notified your petitioner in 
writing that said Marion Halstead, who is liable for said tax, has 
failed and refused to pay the same, or any part thereof, and your 
petitioner has probable cause to believe that said tax still remains 
due and unpaid 

Wherefore your petitioner prays that a citation issue to said Marion 
Halstead, who is now in said Sonoma county, requiring him to appear 
before this court at a time specified therein and show cause why said 
tax should not be paid. 

Dated June 1, 1909. 

E. W. WHITE, 

Petitioner. 

1. Petition of District Attorney for Citation to Pay Tax. 

(Sec. 18. of CaL Stats.) 

[Title of Court and Cause.] 

To the Honorable Superior Court aforesaid; 

The petition of Clay Stuart respectfully represents: 

That the above-named Henry Hudson died testate on or about the 
first day of January, 1909, in Sonoma county, California; and that 
at the time of his death he was a resident of said county and state, 
and left estate therein. 

That OB the fifth day of February, 1909, the superior court of said 
county appointed William Hudson executor of the will of said dece- 
dent; that thereafter, on the same day, said William Hudson qualified 
as such executor, and was duly granted letters testamentary; and 
that he now is the duly qualified and acting executor of said will. 

That there is property belonging to the estate of said deceased, 
within this state or subject to its laws, which has been distributed 
by an order of said court in said estate to S. C. Owen, residing at 
Lansing, Michigan, which exceeds five hundred dollars in value and 
which is subject to taxation under the laws of the state of California 
establishing a tax upon inheritances, bequests, devises and transfers. 

That your petitioner is the duly elected, qualified and acting dis- 
trict attorney of said Sonoma county; and that he has been notified 
in writing by the treasurer of said county that said S. C. Owen, 
who is liable for said tax, has failed and refused to pay it, or any 
part of it, and your petitioner has probable cause to believe that said 
tax still remains due and unpaid. 

Wherefore your petitioner prays that a citation issue to said 
Marion Halstead, who is now in fiaid Sonoma county, requiring him 
to appear before this court at a time specified therein and show cause 
why said tax should not be paid. 

Dated June 1, 1909. 

CLAY STIJAET, 
Petitioner. 
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J. Order for Citation to Pay Tax. 
(Sees. 17, 20 of Cal. Stats.) 

[Title of Court and Cause.] 

It appearing to this court that there is certain property belonging 
to the above-entitled estate, subject to the inheritance tax imposed 
by the laws of this state, which tax is due and unpaid; and it further 
appearing that John Lee is a person liable for such tax: 

It is therefore ordered that a citation issue to said John Lee re- 
quiring him to appear before this court, on the fifth day of June, 
1909, at 10 o'clock in the forenoon^ to show cause why said tax 
should not be paid. 

Dated May 22, 1909. 

M. B. FIELD, 
Judge of the Superior Court. 

k. Citation to Pay Tax. 
(Sees. 17, 20 of CaL Stats.) 

[Title of Court and Cause.] 

The People of the State of California to John Lee, Greeting: 

You are hereby cited to appear on the fifth day of June, 1909, at 
10 o'clock in the forenoon, before the above-named court, at the 
courthouse at Santa Bosa in said county, to show cause, if any you 
have, why you should not pay the inheritance tax now due and 
unpaid upon property of the above-entitled estate. 
Dated May 20, 1909. 

(Seal) JAY COBSON, 

County Clerk. 

L Notice to County Treasurer of Intended Delivery of Securities. 

(Sec. 13 of CaL Stats.) 

[Title of Court and Cause.] 

To Thomas Bussell, Treasurer of Sonoma County, State of California: 
You will please take notice that F. F. Sharp, administrator of the 
above-named estate, has assigned to A. C. Knowlton three hundred 
shares of stock in the Bussian Biver Lumber Co., which shares are a 
part of the property of said estate and are of the value of thirty 
thousand dollars; that said shares are now in the possession of the 
undersigned company; that they are subject to the inheritance tax 
imposed by the laws of California; and that said undersigned com- 
pany will make delivery and transfer of said shares to said A. C. 
Knowlton in its office at 22 Montgomery street, Santa Bosa, Cali- 
fornia, on June 15, 1909, at 2 o'clock P. M. 
Dated June 1, 1909. 

AMEBICAN TBUST CO., 
By H. G. SEXTON, 
Secretary. 
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SL Bond GiYon hj Beneficiary to State. 
(Sec. 5 of Gal. Stats.) 

[Title of Court and Cause.] 

Know all men by these presents: That we, C. L. Thompson, as 
principal, and L. C. Haynes and O. L. Morgan, as sureties, all resi- 
dents of the county of Sonoma, state of California, are bound unto 
the people of the state of California in the sum of one thousand 
dollars, lawful money of the United States of America, to be paid 
to said people of said state, for which payment, well and truly to be 
made, we bind ourselves, our and each of our heirs, executors and 
administrators, jointly and seyerally, by these presents. 

Sealed with our seals and dated this first day of June, 1909. 

The condition of this obligation is such that whereas, an inheritance 
tax of ^Ye hundred dollars has been assessed against E. C. White on 
account of a legacy to him under the last will of William Hudson, 
deceased, and whereas said E. C. White has elected not to pay said 
tax until he shall come into the actual possession or enjoymeni of 
said property. 

Now, therefore, if the said E. C- White shall pay said tax and 
interest thereon at such time or period as he- or his representatiyes 
may come into the actual possession or enjoyment of said property, 
then this obligation shall be void; otherwise it is to remain in full 
force and effect. 

C. L. THOMPSON. [Seal] 
L. C. HAYNES. [Seal] 

O. L. MOBGAN. [Seal] 

State of California, 
County of Sonoma, — sf. 

L. C. Haynes and O. L. Morgan, the sureties named in the above 
bond, being duly sworn, each for himself says that he is a house- 
holder and resident within said state, and is worth the said sum of 
one thousand dollars over and above all his debts and liabilities, 
exclusive of property exempt from execution. 

L. C. HAYNES. 

0. L. MORGAN. 

Subscribed and sworn to before me this first day of June, 1909. 

r. E. GLOVER, 
Notary Public. 

n. Bond of Bxecntor or Administrator. 
(Sees. 5-8 of Cal. Stats.) 

[Title of Court and Cause.] 

Know all men by these presents: That we, William Hudson, as 
principal, and Howard Boone and Cyril Joyce, as sureties, all resi- 
dents of the county of Sonoma, state of California, are bound unto 
,the people of the state of California in the sum of one thousand 
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dollars, lawful money of the United States of America, to be paid 
to said people of said state, for which payment, well and truly to be 
made, we bind ourselves, our and each of our heirs, executors and 
administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this first day of June, 1909. 

The condition of this obligation is such, that whereas, said William 
Hudson is the executor of the will of Henry Hudson, deceased; and 
whereas there is due the state of California five hundred dollars from 
E. G. White, a legatee under such will, as a tax upon his legacy; 
and whereas, said tax has not, by reason of unavoidable litigation, 
been paid within eighteen months from the death of said deceased; 
and whereas the said estate is not ready for settlement, nor has said 
executor sufficient money belonging to said estate with which to pay 
said tax. 

Now, therefore, if said executor shall pay, or cause to be paid, said 
tax and all interest thereon as soon as said legatee shall come into 
the actual possession or enjoyment -ot said legacy, then this obliga- 
tion shall be voicT; otherwise it ia to remain in full force and effect. 

WILLIAM HUDSON. [Seal] 
HOWARD BOONE. [Seal] 
CYEIL JOYCE. [Seal] 

(Justification as in preceding form.) 
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PART IV. 

RECENT DECISIONS IN PROBATE. 

a. Validity and Nature of Will — Testamentary Capacity, 93. 

b. Execution and Revocation of Will, 93. 

c. Interpretation and Effect of Will, 94. 

d. Succession and Escheat, 95. 

e. Probate and Contest of Will, 95. 

f . Appointment of Administrator, 97. 

g. Appointment of Special Administrator, 98. ^ 
h. Administration of Estates in General, 98. 

1. Family Allowance and Homestead, 99. 
J. Claims and Debts Against Estate, 100. 
k. Sales and Transfers of Personal Effects, 101. 
1. Sales of Seal Property, 102. 
m. Enforcement of Contracts of Decedents, 102. 
n. Compensation of Administrator, 103. 
o. Allowance to Administrator for Counsel Fees, 103» 
p. Accounts of Administrators, 103. 
q. Determination of Heirship, 104. 
r. Distribution of Estate, 104. 
s. Entry of Orders in Probate, 104. 
t. Guardian and Ward, 105. 

a. Validity and Nature of Will — Testam^itary Capacity. — ^The 
leading distinction between a legacy and a gift causa mortis is in the 
change of possession, which in the latter is necessarily before death: 
Fite V. Perry, 8 Cal. App. 85, 96 Pac. 102. A will speaks as of the 
date of the testator's death, and must conform to the laws then in force : 
Strand v. Stewart (Wash.), 99 Pac. 1027. A void trust in a will does 
not work intestacy if there are other words of disposition: Estate of 
Heberle, 153 Cal. 275, 95 Pac. 41. The general rules of equitable con- 
version stated: Martin v. Moore, 49 Wash. 288, 94 Pac. 1087. Testatrix 
held to have testamentary capacity: Estate of Miller (Mont.), 97 Pac. 
935. Gift to charity upheld under California Civil Code, 1313, forbid- 
ding charitable bequests of more than one-third of the estate: Estate of 
Peabody, 154 Cal. 173, 97 Pac. 184. A provision forfeiting gifts to a 
beneficiary who contests the will is favored by public policy. It ap- 
plies to codicils, and works, a forfeiture though there is no gift over: 
Estate of Hite (Cal.), 101 Pac. 443. Evidence of undue influence over 
testator: Estate of Young, 33 Utah, 382, 126 Am. St. Eep. 843, 94 Pac. 
731, 17 L. E. A., N. S., 108; Betcher v. Brady (Wash.), 101 Pac. 220. 

b. Execution and Bevocation of WIU. — A writing attached to a 
will cannot sustain a claim as devisee if not executed with the 
formalities required of wills or codicils: Estate of Benner (Cal.), 99 

(93) 
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Pac. 715. Evidence showed that testatrix declared the instrument 
to be her will at time of signing it: Estate of Miller (Mont.); 97 Pac. 
935. A request to witnesses to sign need not be in any particular 
form; it may be by words, signs, or any other means of conveying 
the idea: Estate of Miller (Mont.), 97 Pac. 935. An executioir is 
valid where the testatrix holds the pen in her hand and signs her 
name with the assistance of another at her request: Estate of Miller 
(Mont.), 97 Pac. 935. 

Revocation of wills by implication of law is not favored. When a 
man, after making his will, marries a woman he had therein provided 
for, the marriage does not revoke the will: Estate of Adler (Wash.), 
100 Pac. 1019, 1135. A sale of the land devised operates as a revoca- 
tion: Estate of Benner (Cal.), 99 Pac. 715; Clapp v. Vateher, 9 Cal. 
Ap't. 462, 99 Pac. 550. 

c. Interpretation and Effect of Will. — ^A will speaks and takes 
eifect as of the time of the testator's death: Scott v. Ford (Or.), 97 
Pac. 99; Strand v. Stewart (Wash.), 99 Pac. 1027. 

The intention of the testator is the object of interpretation; it 
governs technical rules and cannot be defeated by them: Estate of 
Poppleton (Utah), 97 Pac. 138; Estate of Peabody, 154 Cal. 173, 97 
Pac. 184. It is gathered from the whole will, rather than from any 
particular part: Mattison v. Mattison (Or.), 100 Pac. 4. It should 
be ascertained and given effect if possible, and in ascertaining it the 
will should be viewed from his situation and in the light of the con- 
dition of his estate, his family, and his surroundings at the time of 
the execution: Estate of Gruendike, 154 Cal. 628, 98 Pac. 1058; Estate 
of Poppleton (Utah), 97 Pac. 138; Taylor v. McCowen, 154 Cal. 798, 
99 Pac. 351; Estate of Koch, 8 Cal. App. 90, 96 Pac. 100. 

When the testator's meaning and purpose in using a particular word 
is discovered, his intention should be given eifect: Estate of Hite 
(Cal.), 101 Pac. 448. A word or phrase occurring more than once is 
presumed always to be used in the same sense, if the context does 
not indicate otherwise: Estate of Vogt, 154 Cal. 508, 98 Pac. 265. 
That technical words are given their technical meaning is a rule of 
construction merely: Estate of Poppleton (Utah), 97 Pac. 138. # 

A will and codicil should be construed as a single instrument, giv- 
ing effect to all parts if possible: Estate of Koch, 8 Cal. App. 90, 96 
Pac. 100; except when a manifest intention requires otherwise: Estate 
of Hite (Cal.), 101 Pac. 443. When a reference in a will to a deed 
is a mere recital and not an attempt to dispose of the property, the 
two instruments need not be construed together: Estate of Wells, 
7 Cal. App. 515, 94 Pac. 856. 

Under the rule that when no person exactly answers the descrip- 
tion of a beneficiary the omission may be supplied, the words "to 
his wife" may be applied to his divorced wife: Estate of Gruendike, 
154 Cal. 628, 98 Pac. 1057. An ambiguous description of a devisee or 
devise may be aided by extraneous evidence, and a misdescription 
be stricken out: Taylor v. McCowen, 154 Cal. 789, 99 Pac. 351. 
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Partial intestacy is not favored, but if inevitable the residue passes 
to the heirs: Estate of Koch, 8 Cal. App. 90, 96 Pac. 100; Estate of 
Edwards, 154 Cal. 91, 97 Pac. 23. A clear gift is not cut down by 
subsequent provisions of indefinite or doubtful expression: Estate of 
Richards, 154 Cal. 478, 98 Pac. 528. 

When a husband intends to will the entire community, his wife 
must elect between her share of the common property and his testa- 
mentary provision for her: Estate of Vogt, 154 Cal. 508, 98 Pac. 265. 

A testator who leaves all his property to his wife "to have and to 
hold or to sell and convey the said property for the benefit of her- 
self and her heirs," pretermits his children, the word "heirs" not be- 
ing equivalent to "children": Neal v. Davis (Or.), 99 Pac. 71. 

At common law, on the death of a legatee before the testator, the 
legacy lapses and falls into the body of the estate: Scott v. Ford 
(Or.), 97 Pac. 99. 

d. Snccession and Escheat. — ^In Oregon the title to real estate 
passes directly to the heirs as tenants in common, subject to the right 
of the administrator to possession for purpose of administration, but 
the personal property goes to hipi by operation of law: De Bow v. 
Wollenberg (Or.), 97 Pac. 717. On the death of a married woman 
pending administration of an estate from which she is entitled as heir 
to an interest in realty, leaving a husband but no children, he is en- 
titled to one-half of her share of such realty: Estate of McGee, 154 
Cal. 204, 97 Pac. 299. Descent of homestead to surviving husband or 
wife: Holcomb v. Holcomb (N. D.), 120 N. W. 547; Estate of McGee, 
154 Cal. 204, 97 Pac. 299. Where a decedent leaves no issue, spouse, 
parent, brother or sister, his estate goes to the next of kin in equal 
degree, first cousins taking to the exclusion of second cousins: Estate of 
Sullivan, 48 Wash. 631, 95 Pac. 71. Succession on death of an illegiti- 
mate: Osborne v. McDonald, 159 Fed. 791. Succession in case of 
Indians: Estate of Brown (Okl.), 97 Pac. 613; De Graffenreid v. Iowa. 
Land etc. Co. (Okl.), 95 Pac. 624. Assignability by widow of dower 
before its admeasurement: Neal v. Davis (Or.), 99 Pac. 69. 

Under subdivision 6, section 1386 of the Civil Code, where a mother 
dies intestate leaving a husband and minor children, and subsequently 
one of the children dies a minor and unmarried, the share inherited by 
him from his mother goes to his minor brothers and sisters rather than 
to the father: Estate of De Castro, 18 Cal. 96. 

It is not the policy of the state to absorb private property if the 
heirs are discoverable: Estate of Sullivan, 48 Wash. 631, 94 Pac. 
483; rehearing denied, 48 Wash. 631, 95 Pac. 71. Forfeiture of prop- 
erty of foreign corporations that have not complied with the laws of 
the state: War Eagle Consol. Min. Co. v. Dickie, 14 Idaho, 534, 94 
Pac. 1034. 

6. Probate and Contest of Will. — A statute authorizing administra- 
tion without the intervention of the probate court, when the testator 
so directs, is constitutional: Strand v. Stewart (Wash.), 99 Pac. 1027. 
A petition for the probate of a will seems necessary to confer juris- 
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diction: Estate of Edwards, 154 Cal. 91, 97 Pac. 23. A creditor may 
petition for the probate of a will: Estate of Edwards, 154 Gal. 91, 97 
Pac. 23. It is as much the duty of the executor to probate the will 
as it is to follow other directions therein: Estate of Biviere, 8 Oal. 
App. 773, 98 Pac. 46. 

In probating a will the only question is the factum of the will and 
the question of devisavit vel non; the court has no authority to con- 
strue the will, or adjudicate on the rights of parties or the validity of 
the dispositions: Taylor v. Hilton (Okl.), 100 Pac. 537. A will prop- 
erly executed and proved must be admitted to probate: Taylor v. 
Hilton (Okl.), 100 Pac. 537. Ah order admitting a will to probate 
determines that the will was duly executed by a person of legal 
capacity, and has not been revoked: Glapp v. Vatcher, 9 Cal. App. 462, 
99 Pac. 549. 

The right to have the probate of a will set aside by suit in equity, 
for fraud dn procuring the probate, denied, the only proceeding under 
the facts of the case being to revoke the probate under Code of 
Civil Procedure, 1327: Del Campo v. Camarillo, 154 Cal. 647, 98 Pac. 
1049. The time within which to appeal from an order admitting a 
will to probate begins to run from the date of the entry of the order 
in the minute book of the court: Tracy v. Coffey, 153 Cal. 356, 95 Pac. 
150. Trial de novo in the district court on appeal from a judgment of 
the probate court refusing to admit a will to probate: Cartwright v. 
Holcomb (Okl.), 97 Pac. 385. 

Probate of foreign will: State v. Superior Court (Wash.), 100 Pac. 
198. 

One cannot hold property under a will and at the same time attack 
its validity: Del Campo v. Camarillo, 154 Cal. 647, 98 Pac. 1049. 
Issuance and service of citation in will contest under Code of Civil 
Procedure, 1328, 1329: Estate of Dolbeer, 153 Cal. 652, 96 Pac. 266; 
Focha V. Focha's Estate, 8 Cal. App. 576, 97 Pac. 321; Estate of Hite 
(Cal.), 101 Pac. 8. If a jury trial was had on a contest before pro- 
bate, the right to a jury does not exist on a second contest after 
probate under Code of Civil Procedure, 1330, which is the latest ex- 
pression of the legislature on the question: Estate of Dolbeer, 153 Cal. 
652, 96 Pac. 266. A conveyance of an expectant interest and an 
agreement not to contest the will are binding, if fair and for an 
adequate consideration; and the question whether one petitioning for 
the revocation of the probate of a will has parted with his interest by 
conveying his expectant estate is within the jurisdiction of the pro- 
bate court to try: Estate of Wickersham, 153 Cal. 603, 96 Pac. 311. 
Postponing the hearing of a will contest until final distribution is 
within the discretion of the court: Estate of Wickersham, 153 Cal. 
G03, 96 Pac. 311. Contest of will on the ground of undue influence 
or want of testamentary capacity — evidence: Estate of Dolbeer, 153 
Cal. 652, 96 Pac. 266; Estate of Young, 33 Utah, 382, 126 Am. St. Bep. 
843, 94 Pac. 731, 17 L. B. A., N. S., 101; Estate of Palmer (Wash.), 
101 Pac. 220. Attack on will ai a forgery — admissibility of testator's 
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declaration! and expert testimony: Estate of Thomas (Cal.); 101 Pac. 
798. 

f. Appointment of Administrator. — Where an executor fails to 
qualify, a child of the testator who takes under the will has prefer- 
ence to letters of administration over the widow who does not take 
under the will: Estate of Crites (Gal.), 101 Pac. 316. The court has 
no discretion to deny an application for letters of administration 
seasonably made by the person designated by statute: State v. 
Superior Court (Wash.), 100 Pac. 198. 

Where a man dies and thereafter his wife dies also, both leaving 
no issue or surviving parent, and she leaves no brother or sister, but 
nephews, while he leaves a brother; and there is community property 
consisting of realty and personalty, the brother of the husband is 
entitled to appointment as administrator of the wife's estate over her 
nephews, and the fact that there may be no community personal 
property left for distribution is not material: Estate of Hill, 8 Gal. 
App. 286, 96 Pac. 918. 

Executor of executor, or issuance of other letters on the death 
of an executor: Burke v. Maguire, 154 Gal. 456, 98 Pac. 21. 

A postponement of the hearing of an application for letters of 
administration should be made until the determination of the validity 
of an alleged will of the decedent can be had in an appropriate pro- 
ceeding therefor: Estate of Edwards, 154 Gal. 91, 97 Pac. 24. 

Where there are three surviving daughters, one of them who applies 
for letters of administration should be appointed, although a com- 
petent person is nominated by the other daughters, the court having 
no discretion in such cases: Estate of Myer (Gal. App.), 100 Pac. 712. 

Under Idaho Bevised Statutes, 5351-5366, a request by a person 
entitled to administer for the appointment of some other competent 
person is addressed to the discretion of the court: Estate of Daggett 
(Idaho), 98 Pac. 849. Persons falling within subdivisions 4 and 5 of 
Idaho Bevised Statute, 5351, cannot nominate a person falling within 
subdivision 2 and have him advanced to their rank; the right to 
make such a nomination is limited to the surviving husband or wife: 
Estate of Daggett (Idaho), 98 Pac. 849. 

Where a number of persons are requesting the appointment of 
strangers or persons falling under subdivision 11 of section 5351, and 
only one of the persons making such requests falls within the classes 
of preferred persons named by section 5356, and the first five sub- 
divisions of section 5351, such person is entitled to nominate any 
competent person for administrator, and it is the duty of the court to 
appoint the person so nominated: Estate of Daggett (Idaho), 98 Pac. 
849. 

Where a will contest is transferred to another county for dis- 
qualification of the judge, and there determined against the will, and 
there are no resident heirs, the public administrator of the county 
of the death is entitled to letters to the exclusion of the public ad- 
ministrator of the county to which the cause was transferred: Estate 
Prob. Supp. — 7 
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of Graves, 8 Gal. App. 254, 96 Pac. 792. A public administrator who 
has applied for appointment as administrator may appeal from an 
adverse order appointing another administrator, and nonresident heirs 
maj also appeal as parties interested, regardless of their right to 
nominate a particular administrator: Estate of Graves, 8 Cal. App. 
254, 96 Pac. 792. 

The failure of an administrator to give proper bonds cannot be 
made the subject of collateral attack on the decree appointing him: 
Abrook v. Ellis, 6 Cal. App. 451, 92 Pac. 396. Discretion of court to 
require additional security from administrator: Estate of McPhee 
(Cal. App.), 101 Pac. 530. 

g. Appointment of Special Administrator. — ^In postponing the con- 
sideration of an application for letters of administration until the 
validity of an alleged will of the decedent can be determined, the 
court may appoint a special administrator: Estate of Edwards, 154 
Cal. 91, 97 Pac. 23. 

The appointment of a stranger as special administrator in prefer- 
ence to an heir and devisee, if error, is not in excess of jurisdiction, 
and hence cannot be annulled on certiorari: Dahlgren v. Superior Court, 
8 Cal. App. 622, 97 Pac. 683. 

h. Administration of Estates in General. — Administration is the only 
legal method of settling the estate; and where there has been none, 
an assignee of one of the next of kin cannot recover from the widow, 
who has taken possession of personal property which she claims as her 
own, the amount of the intestate estate to which the assignor might 
be entitled on distribution: Galvin v. Mut. Sav. Bank, 6 Cal. App. 
402, 92 Pac. 322. The right of the widow to administer cannot bo de- 
feated by the assertion of the heirs or devisees that there are no debts 
and no necessity for administration: State v. Superior Court (Wash.), 
100 Pac. 199. When an estate under fifteen hundred dollars has been 
assigned to the widow pursuant to Code of Civil Procedure, 1469, no 
notice to creditors need be published, and no action can be maintained 
against the administratrix on a note of the decedent: Wills v. Booth, 
6 Cal. App. 197, 91 Pac. 759. 

The executor or administrator is entitled to the possession and con- 
trol of all property of the decedent until administration is completed: 
De Bow V. Wollenberg (Or.), 97 Pac. 718. A complainant in an ac- 
tion by legatees against the administrator of the executrix which fails 
to show that the assets held by the executrix came into the possession 
of the administrator does not state a cause of action against him per- 
sonally, for it is not his duty to take possession of the assets as ad- 
ministrator, and he could not perform the duties imposed on the ex- 
ecutrix: Burke v. Maguire, 154 Cal. 456, 98 Pac. 21. Damages for 
wrongful death, whether assets of decedent's estate: Jones v. Leonardt 
(Cal. App.), 101 Pac. 811; Olston v. Oregon Water Power and By. Co. 
(Or.), 96 Pac. 1096. An executor may, without order of court, accept 
settlement of an unliquidated claim for damages: Olston v. OregOA 
etc. By. Co. (Or.), 96 Pac. 1095. 
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An executor is directly responsible to the estate for moneys im- 
properly loaned or expended for the benefit of the estate: Estate of 
Fret well (Cal.)i 98 Pae. 1058. An administrator who without order of 
court takes in his own name new notes and mortgages for the old 
ones with accrued interest becomes liable as for a loan of the entire 
sum and is chargeable with interest thereon: Estate of Bichmond (Oal. 
App.), 99 Pac. 554. 

Administration in another state does not bar claims of creditors in 
Washington nor dispense with the necessity of administration there: 
State T. Superior Court (Wash.), 100 Pac. 198. When a person is 
appointed executor in Utah, and afterward is appointed administrator 
with the will annexed in Idaho, he represents the estate in both juris- 
dictions, and occupies the same position with reference to controversies 
by or against the estate, and in that respect is the same person in both 
states: Hilton t. Stewart (Idaho), 96 Pac. 579. 

Action by administrator, setoff or counterclaim: Mendenhall v. Davis 
(Wash.), 100 Pac. 336. Action against executrix for moneys loaned 
decedent by plaintiff: Gaffney v. Mentele (S. D.), 119 N. W. 1030. 

t Family Allowance and Homestead. — The fact that a former ad- 
ministratrix loaned or gave the widow, without authority, funds of 
the estate, does not affect her right to family allowance: Estate of 
Fretwell, 154 Cal. 638, 98 Pac. 1059. That a family allowance is not 
applied for until more than three years after letters of administration 
have been issued does not impair the right of the widow thereto: 
Estate of Fretwell, 154 Oal. 638, 98 Pac. 1059. A creditor may appeal 
from an order making a family allowance: Estate of Fretwell, 154 
Cal. 638, 98 Pac. 1059. A judgment denying a family allowance as 
prayed by a widow in an amended petition, rendered on appeal by 
creditors of the decedent from a judgment awarding an allowance, 
precludes her from further proceedings under the original petition: 
Estate of Bell, 153 Cal. 345, 95 Pac. 378. 

A motion for a new trial does not lie in proceedings under Code of 
Civil Procedure, 1465, 1466, to set apart a homestead, or exempt per- 
sonalty, or for a family allowance: Estate of Heywood, 154 Cal. 312, 97 
Pac. 826. Descent of homestead on death of wife, interpretation of 
Civil Code, 1265, 1386, subdivision 2, and Code of Civil Procedure, 
1474: Estate of McGee, 154 Cal. 204, 97 Pac. 299. A homestead set 
apart to the widow and minor children absolutely in effect gives them 
a fee, unqualified except as subject to existing liens or encumbrances; 
other heirs who have arrived at full age at the time that the home- 
stead is set apart have no interest therein; and the estate is not sub- 
ject to be reopened and further administered because subsequently the 
value of the property exceeds the statutory homestead exemption: 
Estate of Bedford, 34 Utah, 24, 95 Pac. 518; Christiansen v. Bobinson 
(Utah), 99 Pac. 458. Where a wife occupies as a home the homestead 
set apart by the probate court for the use of herself and family, the 
same is not liable to partition at the suit of an assignee of some of the 
adult heirs: Funk v. Baker (Okl.), 96 Pac. 608. An order setting 
apart a homestead is not subject to collateral attack in the absence of 
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a showing of want of jurisdiction: Funk ▼. Baker (Okl.), 96 Pac. 608. 
Before the assignment of dower there is no right to an undivided one- 
third or to any particular part: Neal v. Davis (Or.), 101 Pac. 212. 

J. OlalmB and Debts Against Estate. — ^Publication of notice to cred- 
itors in case of a nonintervention will (Strand v. Stewart (Wash.), 99 
Pac. 1027), and in case of estate under $1,500 set apart to widow: 
Willis V. Booth, 6 Cal. App. 197, 91 Pac. 759. 

Where one, as former administrator, purchased a mortgage claim 
against the estate for one-fourth of its face value, he cannot recover 
more than the amount paid by him with interest: Bidwell v. Smith 
(S. D.), 120 N. W. 880. When services are rendered under an under- 
standing that compensation shall be made by will, which is not done, 
a recovery may be had on the quantum meruit, and the action need 
not be based on the breach of the agreement: Pelton v. Pelton 
(Wash.), 97 Pac. 460. A physician performing a surgical operation on 
a person unconscious as the result of injury, and rendering other pro- 
fessional services during his last illness, is entitled to recover the 
reasonable value thereof, not by reason of any contract, express or im- 
plied, but by virtue of the statute: Cunningham v. Lakin, 50 Wash. 
394, 97 Pac. 447. The estate of a decedent is liable for special dam- 
ages caused up to the time of his death by his obstruction of a high- 
way: Leverone ▼. Weakley (Cal.), 101 Pac. 304. 

A claim presented to an administrator should contain sufficient in- 
formation to enable him to act upon it intelligently. The presump- 
tion was indulged that the presentation here was sufficient, in view 
of the administrator's delay in rejecting it; he could not object that it 
was presented to him several days before his appointment: Scott 
Stamp etc. Co. v. Leake (Cal. App.), 99 Pac, 731. 

The rule that when an affidavit to a claim is made by another than 
the claimant, the reason therefor must be stated, does not apply when 
the affidavit is made by an officer of a corporation claimant: Scott 
Stamp etc. Co. v. Leake (Cal. App.), 99 Pac. 731. 

The probate court, though no objection is raised, should carefully 
examine claims, and reject those unjust or illegal: Estate of Hite 
(Cal. App.), 101 Pac. 448. 

Bule that on the death of a defendant pending action the plaintiff must 
present his claim: Anderson v. Schloesser, 153 Cal. 219, 94 Pac. 885. 
An administrator's claim must be presented within the same time as a 
claim of any other creditor: Estate of Long (Cal. App.), 100 Pac. 892. 
A deed of trust on a homestead is not required to be presented as a 
condition precedent to its enforcement: Atheam v. Byan, 154 Cal. 554, 
98 Pac. 390. One seeking to recover specific real property held in trust 
by the decedent at the time of his death, need not present his claim: 
Brown v. Town of Sebastopol, 152 Cal. 704, 96 Pac. 363. An unpre- 
sented claim may be made subject of setoff or counterclaim: Mendenhall 
V. Davis (Wash.), 180 Pac. 336. A claim for damages for obstructing a 
highway, not arising on contract, need not be presented before suit: 
Leverone v. Weakley (Cal.), 101 Pac. 304. 
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Objections to the allowance of a claim, and trial of issues thereon. 
The probate judge may set aside the allowance of a claim, and re- 
examine it in the light of objections filed by an heir. The general 
effect of an allowance is merely to rank the claim among the acknowl- 
edged debts of the estate to be paid in due course of administration: 
Estate of Coryell (Idaho), 101 Pac. 723. 

The complaint against an estate, not sounding in tort must allege 
that the claim has been presented, otherwise no cause of action is 
stated: Burke v. Maguire, 154 Cal. 456, 98 Pac. 21; Willis v. Booth, 
« Cal. App. 197, 91 Pac. 759. 

As against an estate the statute of limitations does not begin to run 
until letters of administration are issued: Hibernia S. & L. Soc. v. 
Farnham, 153 Cal. 578, 126 Am. St. Bep. 129, 96 Pac. 9. 

There was no variance between the claim presented and the proofs 
adduced at the trial: Cheney v. McGarvin, 7 Cal. App. 71, 93 Pac. 
386. Action on claim rejected because barred by the statute of limita- 
tions: Scott Stamp etc. Co. v. Leake (Cal. App.), 99 Pac. 731. 

Judgment recovered in an action against an administrator should not 
be against him personally: Smith v. Hanson (Utah), 96 Pac. 1087. 
The death of a judgment debtor does not destroy the effect of execu- 
tion levied prior thereto: Nordstrom ▼, Corona City Water Co. (Cal.), 
100 Pac. 242. 

k. Sales and Transfers of Personal Effects. — ^At the common law 
an executor or administrator has absolute power of disposal of the per- 
sonal effects of the decedent; and the Oregon statute forbidding sales 
except on an order of court, applies only to tangible property: Olston 
v. Oregon etc. By. Co. (Or.), 96 Pac. 1095. He may, without order of 
court, accept settlement of an unliquidated claim for damages: Olston 
Y. Oregon etc. By. Co. (Or.), 96 Pac. 1095. Executors can sell and 
transfer notes belonging to the decedent only by an order of court: 
Jones V. Wheeler (Okl.), 101 Pac. 1112. 

The evidence justified the presumption that a bid by petitioners to 
an administratrix for the sale of saloon fixtures was an open and 
continuous one, subject on]y to petitioners being successful in their 
efforts to secure a transfer of the license: Jerrue v. Superior Court, 7 
Cal. App. 717, 95 Pac. 906. 

An order confirming an administrator's sale is presumed to have 
been within the authority of the court making it. The order is not 
an adjudication against the purchaser, but is only sufficient to con- 
stitute a prima facie case in an action against the bidder: Jerrue v. 
Superior Court, 7 Cal. App. 717, 95 Pac. 906. An order confirming the 
sale of certificates of stock may be set aside within six months, on the 
ground of inadequacy of price, upon the petition of the guardian of a 
minor heir: Estate of Johnson (Cal.), 94 Pac. 592. The relief pro- 
vided by Code of Civil Procedure, 473, to parties against whom a 
judgment is taken through mistake, inadvertence, or excusable neglect, 
may be granted an heir defrauded by a judgment confirming the ex- 
ecutor's sale of personal effects: Estate of Johnson (Cal.), 94 Pac. 592. 
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L Sales of Beal Property. — ^Effect of a aale by several execntore 
nnder a power in the will when one of their number is the purchaser: 
Estate of Bichards (Cal.), 98 Pac. 528. 

A contract by an administrator to convey real property of the 
estate is not contrary to public policy, and he is personally liable for a 
breach thereof: Lawson v. Cobban (Mont.); 99 Pac. 128. An executor 
who employs a broker to sell land belonging to the estate acts in his 
individual capacity and is liable accordingly: Hickman-Coleman Co. v. 
Leggett (Cal. App.), 100 Pac. 1072. But see C. C. P., 1559. 

The failure sufficiently to state in the petition for a sale the value 
and condition of the estate, and other matters enumerated in the 
statute, is not a jurisdictional defect, and if the facts showing the 
necessity of a sale are proved and found, the sale will be upheld: Dane 
V. Layne (Cal. App.), 101 Pac. 1067; Plains Land etc. Co. ▼. Lynch 
(Mont.), 99 Pac. 847. Action by the court, after jurisdiction is ac- 
quired by petition and notice, though erroneous, does not render the sale 
void: Dane v. Layne (Cal. App.), 101 Pac. 1067. Sale to an appraiser 
is only voidable at most: Dane v. Layne (Cal. App.), 101 Pac. 1067. 

Failure of the order of sale to describe the terms and conditions on 
which the sale was to be made is cured by confirmation: Plains Land 
etc. Co. V. Lynch (Mont.), 99 Pac. 847. Order to show cause why real 
estate should not be sold to pay debts, whether must be signed by 
judge: Plains Land etc. Co. v. Lynch (Mont.), 99 Pac. 847. Sale of 
real estate, court may order sale in the alternative a public or private 
sale: Plains Land etc. Co. v. Lynch (Mont.), 99 Pac. 847. 

Persons interested may object to confirmation when return is made, 
and the issues presented are triable in the probate court: Christensen 
(Idaho), 99 Pac. 829. The judgment of the court upon objections to 
confirmation may be appealed from: Christensen (Idaho), 99 Pac. 829. 
Beturn of purchase money when confirmation is refused, or when ac- 
tion is brought to set aside sale: Estate of Bichards (Cal.), 98 Pac. 528. 

Where land is sold to pay decedent's debts, the purchaser takes 
title as against a prior grantee of the widow and children: Bio Grande 
Western By. Co. v. Salt Lake Inv. Co. (Utah), 101 Pac. 586. Action 
to quiet title against purchaser at administrator's sale on the ground 
that the petition did not comply with the statute and that a minor heir 
was not served, is a collateral attack: Magee v. Big Bend Land Co. 
(Wash.), 99 Pac. 16. 

m. Enforcement of Contracts, of Decedents. — ^An estate is liable on 
the contracts of the decedent broken in his lifetime, and, except con- 
tracts performance of which require personal skill and taste, all those 
broken after his death: Mendenhall v. Davis (Wash.), 100 Pac. 336. 
Petition for an order requiring that an administrator convey land ac- 
cording to the contract of his decedent, sufficiency of the petition and 
of the tender of the amount due: Estate of Grogan (Mont.), 100 Pac. 
1044. Heirs cannot enforce a contract allowing their ancestor to mine 
minerals, and requiring of him a certain royalty annually whether 
minerals are taken or not, without tendering payment of accrued 
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royalties, lie having abandoned operations for several years: Payne v. 
Neuval (Cal.), 99 Pac. 476. 

n. Oompensation of Administrator. — An administrator can be al- 
lowed commissions only on the value of the estate actually taken into 
his possession and accounted for by him: Estate of Davis, 8 Oal. App. 
355, 97 Pac. 86; and he is not entitled to commissions until the settle- 
ment of his final account: Estate of Hite (Cal.), 101 Pac. 448. The ex- 
pense of his bond incurred by an executor held to fall upon him per- 
sonally; the statute providing that such expense may be allowed an 
executor in his account is not retrospective in operation: Estate of 
Bichmond (Gal. App.), 99 Pac. 554. 

Each successive administrator is not entitled to the same right 
of compensation, but his claim must be considered with reference to 
the rights of the others, the estate being administered as an entirety: 
Matter of Leavitt, 8 Cal. App. 756, 97 Pac. 916. 

o. Allowance to Administrator for Counsel Fees. — ^The statute mak- 
ing an allowance to an executor for legal services should receive such 
construction as will include services rendered the executor in the 
performance of any duty devolved upon him by the terms of the will, 
including the duty of prosecuting necessary and proper proceedings 
toward the establishment of the will: Estate of Biviere (Cal. App.), 
98 Pac. 46. The right to employ counsel depends upon the right to 
litigate: Estate of Biviere (Cal. App.), 98 Pac. 46. An executor is 
not entitled to reimbursement for counsel fees in an unsuccessful at- 
tempt to prove the will: Estate of Hite (Cal.), 101 Pac. 448. The at- 
torney may appeal from the order denying compensation under Code of 
Civil Procedure, 1616; Estate of Hite (Cal.), 101 Pac. 448. Parties 
interested in the estate may appeal from the order making an allow- 
ance to the attorney for the executor of compensation for extraordin- 
ary services: Estate of Biviere, 7 Cal. App. 755, 96 Pac. 16. 

An allowance for counsel fees is not to the attorney, but is an al- 
lowance as a necessary expense of administration. If he has any con- 
tract with the administrators for compensation, he must look to them 
as individuals and not in their official capacity: Sullivan v. Lusk, 7 
Cal. App. 186, 94 Pac. 91. 

p. Accotmts of Administrator. — ^In settling the accounfs of ad- 
ministration the court has jurisdiction to determine the amount of 
money or property of the estate that has come into his possession, and 
to charge him therewith: Estate of Hall (Cal.), 98 Pac. 269. Con- 
clusiveness of account and correction of errors therein after settlement : 
Estate of Bichmond (Cal. App.), 99 Pac. 554. An administrator im- 
properly charged with funds as belonging to the estate may appeal 
from the decree: Estate of Hall (Cal.), 98 Pac. 269; and the right of 
an administrator to appeal from an order settling his accounts is not 
affected by any order revoking his letters: Estate of McPhee (Cal.), 
97 Pac. 878. Where the judge settles part of an account and con- 
tinues the remainder for future consideration, an appeal does not lie 
by those interested in the matters continued, for the judgment does 
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not settle the account as to them: Estate of Coryell (Idaho), 101 Pae. 
723. Bight to allowance for expense of bond, under the California 
statute: Estate of Bichmond (Cal. App.)> 99 Pae. 554. 

q. Determination of Heirship. — ^Montana Bevised Codes, 7670 to 
7672, which provide for determining the rights of persons to an estate 
and as to distribution thereof, are exclusive, and the district court 
cannot determine whether petitioner is an heir, whether she is en- 
titled to a distributive share, and if so the amount thereof, in a pro- 
ceeding under section 7679, authorizing proceedings for partial dis- 
tribution: Estate of Fleming (Mont.), 98 Pae. 648. 

The county court has exclusive jurisdiction of the personal prop- 
erty of an estate and of the determination of what constitutes per- 
sonal estate and the respective shares of the heirs therein; and these 
matters cannot be determined in a suit by heirs to set aside a convey- 
ance by the decedent: De Bow v. WoUenberg (Or.), 97 Pae. 717. 

On the issue of heirship, there is said to be no presumption in favor 
of the legitimacy of alleged heirs: Osborne v. McDonald (Wash.), 159 
Fed. 791. The provision of Wyoming Bevised Statutes, 4836, that the 
decision in proceedings under it and the preceding section to determine 
heirship "shall be final and conclusive in an administration," does not 
deprive a party thereto of the right of review in the supreme court, in 
view of section 4551: Weidenhoft v. Primm, 16 Wyo. 340, 94 Pae. 453. 

r. Distribution of Estate. — Distribution cannot be made prior to 
payment of the inheritance tax: Estate of Martin, 153 Cal. 225, 94 Pae. 
1053. The probate court of Arizona has no power to assign the share 
of a bankrupt heir to his foreign assignee in bankruptcy, who does not 
hold a conveyance sufficient to pass the title to land in Arizona: Estate 
of Delehanty (Ariz.), 95 Pae. 109. In proceedings for final distribu- 
tion the res over which the court acquires jurisdiction is the entire 
residue of the estate, not merely that specifically enumerated in the 
petition; and it is the court's duty to distribute all to the persons 
thereto entitled: Humphry v. Protestant Episcopal Church (Cal.), 97 
Pae. 187. A decree of final distribution of the residue of an estate 
held to pass title to land belonging to the estate, though omitted from 
the particular description in the petition: Humphry v. Protestant Epis- 
copal Church (Cal.), 97 Pae. 187. Decree of distribution, presumption 
in favor of jurisdiction of court, attack on decree by disinherited 
heir, and right of devisees to have decree amended: Del Campo v. 
Camarillo (Cal.), 98 Pae. 1049. One who claims as devisee in opposi- 
tion to a petitioner for distribution as sole heir of property undisposed 
of by will is entitled to a bill of exceptions in the event of a decree 
in favor of the petitioner, though he did not appear at the hearing of 
the petition: Estate of Benner (Cal.), 99 Pae. 715. An administrator 
may appeal from a decree of distribution, in the discharge of his duty 
to guard against the error of a distribution without provision for 
obligations of the estate: Estate of Sullivan, 48 Wash. 631, 94 Pae. 483, 
rehearing denied in 48 Wash. 631, 95 Pae. 71. 

s. Entry of Orders in Probate. — ^In Idaho probate courts are eourts 
of record, and their duty to keep such records as commonly are kept 
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hj courts of record is imposed by tlie constitution and exists inde- 
pendently of any legislation to that effect: Ex parte Sharp (Idaho), 96 
Pac. 563. Entry of orders in probate: Tracy ▼. Coffey, 153 Cal. 356, 
95 Pac. 150. 

t. Guardiaa and Ward. — ^The written consent of the mother to the 
father's testamentary appointment of a guardian for their child may be 
given after the father's death: Estate of Baker, 153 Cal. 537, 96 Pac. 
12. Minors are not entitled to their freedom to the extent that the 
state may not constitutionally provide for their guardianship: Ex parte 
Sharp (Idaho), 96 Pac. 563. In Indian Territory, where a guardian 
is appointed by the probate court for children under fourteen years on 
the petition of their father, the United States court has no jurisdiction 
to confirm an appointment by the clerk of the court, over the protest 
of the father, of another person as guardian: Hudson v. Yon Weise 
(Ind. Ter.), 104 S. W, 602. The appointment of a curator for infants 
without appearance of or notice to the mother, the father being dead, 
is void: Worthan v. John (Okl.), 98 Pac. 347. When an appointment 
is set aside because no notice was given the mother, the court has no 
jurisdiction of his accounts, and its orders requiring a final account 
and settlement are without validity: Worthan v. John (Okl.), 98 Pac. 
347. 

The appointment of a guardian of the estate of an incompetent, but 
not of his person, is unwarranted under the California statutes; the 
guardianship, according to sections 1764 and 1765 of the Code of Civil 
Procedure, must be of both the person and the estate: Estate of Kofoed 
(Cal. App., Feb. 21, 1908), 6 Cal. Dec. 347. 

A general guardian of the estate of an infant is entitled to the ex- 
elusive possession and management of the property, which right can- 
not be limited by order of court; and when the court finds, on annual 
settlement, the amount due the minor and orders the same paid to the 
clerk of the court, that part of the order is void: Estate of Bolin 
(Okl.), 98 Pac. 934. 

Orders of court adjudging a ward to be of age, and discharging his 
guardian, held to conclude subsequent actions by heirs of the ward to 
recover land conveyed by him after the discharge of the guardian, on 
the ground that at the time of the conveyance he was a minor: Meeker 
V. Mettler (Wash.), 97 Pac. 507. 

Proceedings to restore to legal capacity a person previously adjudged 
incompetent: Aldrich v. Barton, 153 Cal. 488, 95 Pac. 902. 

A lease by a natural guardian who has not submitted himself to the 
jurisdiction of the court nor procured an order to execute a lease is 
without validity, especially if in conflict with the ward's interests: 
Capps V. Hensley (Okl.), 100 Pac. 515; Pilgrim v. Mcintosh (Ind. Ter.), 
104 S. W. 858. A sale by a guardian, under a general order of court, 
private and without competition, is advisory only, and the court may 
confirm or ignore it in iti discretion: Estate of Berryhill (Ind. Ter.), 
104 S. W. 847, 850. ' 
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*NOTE. — These amendments maj, if desired, be cut and pasted with 
the original statutes in the body of the book where the originals are 
found, which is indicated by the page and section number in italics pre- 
ceding each amendment. This coarse, however, is not especially recom- 
mended. It will, perhaps, be better to indicate on the margin of the 
original statute that it has been amended and there write the page on 
which the amendment can be found in this supplement. Some of the 
amendments are new, and hence have no corresponding sections in the 
original codes. 

(107) 
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a. Heirship on Death of Entryman Before Patent. 

Boss on Probate, p. 1S5, sec. 116, 

Oal. O. O. P. 1724 (New): Whenever any person shall have entered 
any land in the United States and dies before patent for the same shall 
have been issued and patent thereafter is issued to the heirs at law 
of such decedent, any person interested in such lands as heir at law 
or devisee or the administrator or executor of any of them if deceased, 
may file a petition in the superior court of the State of California in 
and for the county wherein said land or any part thereof is situate 
setting forth the date of the death of such decedent, the date of 
the issuance of such patent and that the same was issued to the heirs 
at law of such deceased person, and the land described therein and 
the names, ages and residences, if known, of the heirs at law of such 
deceased persons and a request that a decree be entered in said court 
establishing who are the heirs at law of such deceased person. Upon 
the filing of such petition the clerk of the court must make an order 
fixing the time and place of hearing of said petition which time must 
not be less than ten days nor more than thirty days from the filing 
of said petition. 

Notice of the time and place for the hearing of said petition must 
be given by the clerk by posting of notices thereof in three or more 
public places in said county at least ten days prior to the date fixed 
for said hearing. At any time before the date fixed for such hearing 
any person interested in said lands as heir at law or devisee of such 
decedent may answer said petition and deny any of the matters con 
tained therein. At the time fixed for said hearing or at such time 
thereafter as may be fixed by the court, the court must hear the proofs 
offered by petitioner and the person answering the same, if there be 
any answer thereto, and must make a decree conformable to the 
proofs. Such decree shall have the same force and effect as decrees 
entered in accordance with the provisions of Part III, Title XI, of this 
Code. (In effect sixty days from and after February 11, 1909.) 

b. Descent of Homestead. 

Boss on Probate, p, 159, sec, liia, 

Oal. O. O, 1265: From and after the time the declaration is filed for 
record, the premises therein described constitute a homestead. If the 
■election was made by a married person from the community prop- 
erty, [or from the separate property of the spouse making the selec- 
tion or joining therein], the land [so selected] on the death of either 
[spouse], vests in the survivor, subject to no other liability than such 
as exists or has been created under the provisions of this title; in 
other cases, upon the death of the person whose property was selected 
as a homestead, it shall go to his heirs or devisees, subject to the 
power of the superior court to assign the same for a limited period 
to the family of the decedent; but in no ease shall it be held liable 
for the debts of the owner, except as provided in this title. (In effect 
tixty days from and after April 16, 1909.) 
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e. Escheat of Property to Stiata. 
Boss on Probate, pp, 186'fS05, sees. 144-lSS. 

The Oregon statute of escheats was amended by act filed in the 
office of the Secretary of State, Feb. 12, 1909: Or. Stats. 1909, pp. 75, 
76. 

The Oklahoma legislature, by act approved May 27, 1908, enacted 
a statute providing for the escheat of property to the state and 
regulating the procedure in such cases: Stats. 1907-08, pp. 387-391. 

The South Dakota legislature, bj act approved Feb. 26, 1909, enacted 
a statute providing a mode of procedure in relation to escheats: Stats. 
1909, pp. 177-180. 



d. Compulsory Production of Will. 

Boss on Probate, pp. gSlSSS. 

8. D. Pr. Cd. 38: If it be alleged in any petition that any will is in 
the possession of a third person and the court is satisfied that the 
allegation is correct, an order must be issued and served upon the 
person having possession of the will, requiring him to produce it in the 
court at the time named in the order. If he has possession of the 
will and neglects or refuses to produce it in obedience to the order, 
he may by warrant of the court be committed to the jail of the county, 
and kept in close confinement until he produces it. 

S. D. Pr. Cd. 39: When the petition is filed and the will produced, 
the judge of the county court must fix a day for hearing the petition, 
not less than ten or more than thirty days from the production of the 
will. Notice of the hearing shall be given by the judge by publishing 
the same in a newspaper of the county; if there is none, then by three 
written or printed notices posted at three of the most public places 
in the county. If the notice be published in a weekly newspaper, it 
must appear therein on at least three different days of publication, 
and if in a newspaper published oftener than once a week, it shall 
be so published that there must be at least ten days from the first 
to the last day of publication, both the first and the last days being 
included. If the notice is by posting it must be given at least ten 
days before the hearing. 

All acts and parts of acts in confiict with this act are hereby re- 
pealed. (In force from and after Jan. 22, 1909; S. D. Stats. 1909, pp. 
2, 3.) 
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e. Contest of Will Before Probate— Filing Qroundc^-Beply. 

Boss on Probate f p, £57, sec. 177, 

Oal. 0. C. P. 1312: If any one appears to contest the will, he must 
file written grounds of opposition to the probate thereof, and serve a 
copy on the petitioner and other residents of the county interested in 
the estate, any one or more of whom may demur thereto upon any of 
the grounds of demurrer provided for in part two, title sir, chapter 
three of this code. If the demurrer is sustained, the court must allow 
the contestant a reasonable time, exceeding ten days, within which 
to amend his written opposition. If the demurrer is overruled, the 
petitioner and others interested may jointly, or separately answer the 
contestant's grounds, traversing, or otherwise obviating or avoiding 
the objections. Any issues of fact thus raised, involving: 

1. The competency of the decedent to make a last will and testa- 
ment; 

2. The freedom of the decedent at the time of the execution of the 
will from duress, menace, fraud, or undue influence; 

3. The due execution and attestation of the will by the decedent or 
subscribing witness; or, 

4. Any other questions substantially affecting the validity of the 
will; 

Must, on request of either party in writing (filed at least [ten] days 
prior to the day set for the hearing), be tried by a jury. If no jury is 
demanded, the court must try and determine the issues joined. On the 
trial, the contestant is plaintiff and the petitioner is defendant. (In 
effect sixty days from and after March 10, 1909.) 

f. Bond of Execntor or Qnardlan. 

Boss on Probate, p. S47, sec, BdS, 

Section 8049 of N. D. Bev. Cd. was amended by act approved March 
16, 1909, by adding the following proviso : Provided, however, that when- 
ever, by partial distribution or otherwise, the assets in the hands of 
any executor, administrator or guardian are reduced, and it is neces- 
sary to continue the trust for a period longer than one year from the 
time of the appointment of such executor, administrator or guardian, 
the county court, in its discretion, may accept from executor, admin- 
istrator or guardian, a bond for a reduced amount, in twice the aggre- 
gate value as ascertained by the court of the personal property and 
the rents, profits and income for one year of the real property then 
in the hands of such executor, administrator or guardian, and upon full 
accounting by such executor, administrator or guardian, the bond first 
given may be released as to future liability, and the bond in the re- 
duced amount so taken, shall stand as the bond of such person; pro- 
vided, however, that the release of such prior bond, shall in no way 
discharge the obligors therein from liability by reason of any default 
occurring prior to such discharge. (Approved March 16, 1909; Stats. 
1909, p. 71.) 

Prob. Supp.- 
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g. Notices to Heirs and Devisees During Administration. 

Moss on Probate, p, S43, 

Oal. C. C. P., 1880 (New) : At any time after the issuance of letters 
testamentary or of administration upon the estate of any decedent, any 
person interested in said estate, whether as heir, devisee, or legatee, or 
the attorney for such heir, devisee, or legatee, may serve upon the 
executor or administrator, (or upon the attorney for the executor or 
administrator), and file with the clerk of the court wherein administra- 
tion of such estate is pending, a written request, stating that he de- 
sires special notice of any or all of the following mentioned matters, 
steps or proceedings in the administration of said estate, to wit: 

(1) Filing of petitions for sales, leases or mortgages of any prop- 
erty of the estate. 

(2) Filing of accounts. 

(3) Filing of petitions for distribution. 

(4) Filing of petitions for partition of any property of the estate. 
Such request shall state the postoffice address of such heir, devisee, 

or legatee, or his attorney, and thereafter a brief notice of the filing 
of any of such petitions or accounts, except petitions for sale of perish- 
able property, or other personal property, which will incur expense or 
loss by keeping, shall be addressed to such heir, devisee, or legatee, or 
his attorney, at his stated postoffice address, and deposited in the 
United States postoffice with the postage thereon prepaid, within two 
days after the filing of such petition or account; or personal service of 
such notices may be made on such heir, devisee, or legatee, or his at- 
torney, within said two days and such personal service shall be equiva- 
lent to such deposit in the postoffice, and proof of mailing or of per- 
sonal service must be filed with the clerk before the hearing of such 
petition or account. If upon the hearing it shall appear to the satis- 
faction of the court that the said notice has been regularly given, the 
court shall so find in its order or judgment and such judgment shall be 
final and conclusive upon all persons. (In effect sixty days from and 
after April 17, 1909.), 
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h. Appraisers and Appraisements 

Boss on Probate, p. 415, sec, 29S, 

Cal. O. 0. P. 1444: To make the appraisement, the court, or a judge 
thereof, must appoint three disinterested persons (any two of them 
may act), who are entitled to receive a reasonable compensation for 
their services, not to exceed $5.00 per day, to be allowed by the 
court or judge; [provided that where it appears by the affidavit of 
the administrator or executor that, in his judgment, the estate is 
worth less than one thousand five hundred dollars, the court may 
appoint one appraiser to make the appraisement of such estate]. The 
appraisers [or appraiser] must, with the inventory, file a verified 
account of their [or his] services and disbursements. If any part 
of the estate is in any other county than that in which letters issued, 
[an appraiser or] appraisers thereof may be appointed, either by the 
court or judge having jurisdiction of the estate, or by the court or 
judge of such other county, on request of the court or judge having 
jurisdiction. No clerk or deputy, nor any person related by con- 
sanguinity or affinity to or connected by marriage [with, or being a 
partner or employee of] the judge of the court, shall be appointed or 
shall be competent to act as appraiser in any estate, or matter or 
proceeding pending before such judge or in said court. (In effect 
sixty days from and after April 21, 1909.) 
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t Exemptions to Surrlviiig Family. 

B088 on Probate, p, 46S, see. SIS, 

CaL 0. 0. P. 1465: Upon the return of the inventory, or at any 
subsequent time during the administration, the court may on petition 
therefor, set apart for the use of the surviving husband or wife, or, 
in case of his or her death, to the minor children of the decedent, 
all the property exempt from execution, including the homestead 
selected, designated, and recorded; provided such homestead was 
selected from the common property, or from the separate property, 
of the persons selecting or joining in the selection of the same. If 
none has been selected, designated and recorded, or in case the home- 
stead was selected by the survivor out of the separate property of 
the decedent, the decedent not having joined therein, the court must 
select, designate and set apart, and cause to be recorded, a homestead 
for the use of the surviving husband or wife and the minor children; 
or if there be no surviving husband or wife, then for the use of the 
minor children, in the manner provided in article 2 of this chapter, 
out of the common property, or if there be no common property, 
then out of the real estate belonging to the decedent. (In effect sixty 
days from and after March 20, 1909.) 

Cal. C. O. P. 1465a: When the petition mentioned in the preceding 
section is filed the clerk of the court must set the petition for hearing 
by the court and give notice thereof by causing notices to be posted 
in at least three public places in the county, one of which must be at 
the place where the court is held, containing the name of the de- 
cedent, the name of the petitioner, the nature of the application and 
the time at which the same will be heard. Such notice must be given 
at least ten days before the hearing, and a copy thereof must be 
mailed at least ten days before the day appointed for the hearing to 
the executor or administrator, if he be not the petitioner, and to any 
person named as co-executor or co-administrator not petitioning, ad- 
dressed to them at their places of residence, if known, and if not 
known, then to the county seat of the county where the proceedings 
are pending. Proof of such posting and mailing must be made at the 
hearing. (In effect sixty days from and after March 20, 1909.) 

J. Limitation of Actions on Bejected Claims. 

Boss on Probate, p, 549, sec, S44, 

CaL O. O. P. 1498: When a claim is rejected either by the executor 
or administrator, or a judge of the superior court, [written notice 
of such rejection shall be given by the executor or administrator to 
the holder of such claim or to the person presenting the same and] 
the holder must bring suit in the proper court against the executor 
or administrator within three months after the date of service of 
such notice if the claim be then due, or within two months after it 
becomes due, otherwise the claim shall be forever barred. (In effect 
sixty days from and after March 6, 1909.) 
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k. Sale of Beal Estate — Contract with Agent. 
Boss on Probate, p. €40. 

Oal. C. C. P. 1559 (New): In any order of sale of real estate or 
subsequent to making any such order the court may authorize any 
executor or administrator to enter into a contract with any bona fide 
real estate agent to secure a purchaser providing for the payment by 
the estate to said agent of a commission, the amount of which shall 
be specified, payable out of the proceeds of any such sale. If a sale 
to a purchaser obtained by such agent is returned to the court for. 
confirmation and said sale be confirmed to such purchaser, such 
contract shall be binding and valid as against the estate. 

By the execution' of any such contract no personal liability shall 
attach to the executor or administrator, and no liability of any kind 
shall be incurred hj the estate unless an actual sale is made and 
confirmed and unless such contract be by the court first authorized. 
(In effect sixty days from and after March 10, 1909.) 

1. Mortgage of Beal Estate. 

Boss on Probate, p, 685, see, 440, 

Oal. C. C. P. 1577: Whenever, in any estate now being administered, 
or that may hereafter be administered, it shall appear to the superior 
court, or a judge thereof, to be for the advantage of the estate to 
raise money upon a note or notes to be secured by a mortgage of the 
real property of any decedent, or of a minor, or an incompetent 
person, or any part thereof, or to make a lease of said realty, or any 
part thereof, [or to agree to sell a claim, or mining claims, or real 
property worked as a mine], the court or judge, as often as occasion 
therefor shall arise in the administration of any estate, may on 
a petition, notice, and hearing as provided in this article, authorize, 
empower and direct the executor or administrator, or guardian of such 
minor or incompetent person, to mortgage such real estate, or any 
part thereof, and to execute a note or notes to be secured by such 
mortgage, or to lease such real estate, or any part thereof, [or to 
enter into an agreement to sell such real estate, or any part thereof]. 
(In effect sixty days from and after March 19, 1909.) 
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m. Lease of Beal Estate. 
Boss on Probate, p. 696, sec, 44g. 

Oal. C. C. P. 1579: To obtain an order to lease the realty, the 
proceedings to be taken and the effect thereof shall be as follows: 

First. The executor, administrator, guardian of a minor or an in- 
competent person, or any person interested in the estates of such 
decedents, minors or incompetent persons, must file a verified petition 
showing: 

[a.] The advantage or advantages that may accrue to the estate 
from giving a lease. 

[b.] A general description of the property proposed to be leased. 

[c] The term, rental, and general conditions of the proposed lease. 

[d.] The names of the legatees and devisees, if any, and of the 
heirs of the deceased, or of the minor, or of the incompetent person, 
so far as known to the petitioner. 

Second. Order of Court to Show Cause. Upon filing such petition 
an order shall be made by the court or judge requiring all persons 
interested in the estate to appear before the court or judge, at a 
time and place specified, not less than two nor more than four weeks 
thereafter, then and there to show cause why the realty (briefiy 
indicating it) should not be leased for the period (stating it), at the 
rental mentioned in the petition (stating it), and referring to the 
petition on file for further particulars. 

Third. Service of Order. The order to show cause may be person- 
ally served on the persons interested in the estate at least ten days 
before the time appointed for hearing the petition, or it may be pub- 
lished for two successive weeks in a newspaper of general circulation 
in the county. 

Fourth. Hearing; Witnesses; Appraisers, Minimum Bental. At the 
time and place appointed to show cause, or at such other time and 
place to which the hearing may be postponed (the power to make all 
needful postponements being hereby vested in the court or judge), the 
court or judge having first received satisfactory proof of personal 
service or publication of the order to show cause, must proceed to 
hear the petition, and any objection that may have been filed or 
presented thereto. Upon such hearing witnesses may be compelled to 
attend and testify in the same manner and with like effect as in other 
cases, and the court may, in its discretion, appoint one or more, not 
exceeding three, disinterested persons to appraise the rental value of 
the premises, and direct that a reasonable compensation for the 
services, not exceeding five dollars per day, be paid by the estate. If, 
after a full hearing, the court or judge is satisfied that it will be for 
the advantage of the estate to lease the whole or any portion of the 
real estate, an order must be made authorizing, empowering and 
directing the executor, administrator, or the guardian, to make such 
lease. The order may prescribe the minimum rental or royalty to be 
received for the premises, and the period of the lease, which must 
in no case be longer than for ten years, and may prescribe the other 
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terms and conditions of such lease; provided that, for the purpose 
of exploiting for minerals, or mineral oils or petroleum and extracting 
minerals therefrom, the period of the lease may be for twenty years. 

Fifth. Conditions of Lease. After the making of the order to 
lease, the executor, administrator, or guardian of a minor or of an 
incompetent person, shall execute, acknowledge, and deliver a lease 
of the premises for the term and period and with the conditions 
specified in the order, setting forth in the lease that it is made by 
authority of the order, and giving the date of such order. A certified 
copy of the order shall be recorded in the office of the county recorder 
of every county in which the leased land or any portion thereof lies. 

Sixth. Effect of Lease; Errors and Omissions. Every lease so made 
shall be effectual to demise and let, at the rent, for the term, and 
upon the conditions therein prescribed, the premises described therein. 
Jurisdiction of the court to administer the estate of the decedent, the 
minor, or of the incompetent person shall be effectual to vest such 
court and judge with jurisdiction to make the order for the lease, and 
such jurisdiction shall conclusively inure to the benefit of the lessee, 
his heirs and assigns. No omission, error, or irregularity in the pro- 
ceedings shall impair or invalidate the same, or the lease made in 
pursuance thereof. (In effect sixty days from and after March 19, 
1909.) 

Cal. O. O. P. 1680 (New): To obtain an order to enter into an 
agreement for the sale of a mining claim, or claims, or real property, 
worked as a mine, the proceedings to be taken and the effect thereof 
shall be as follows: 

First. The executor, administrator, guardian of a minor, or of an 
incompetent person, or any person interested in the estate of such 
decedents, minors, or incompetent persons, may file a verified petition 
showing: 

1. The advantage or advantages that may accrue to the estate from 
entering into such an agreement. 

2. A general description of the property affected by said agreement. 

3. The terms and general conditions of the proposed agreement. 

4. The names of the legatees and devisees, if any, and of the heirs 
of the deceased; or of the minor, or of the incompetent person, so far 
as known to the petitioner. 

Second. Upon filing such petition an order shall be made by the 
court or judge requiring all persons interested in the estate to appear 
before the court or judge, at a time and place specified, not less than 
two or more than four weeks thereafter, then and there to show cause 
why an agreement for the sale of the realty should not be made, and 
referring to the petition on file for further particulars. 

Third. The order to show cause must be personally served on the 
persons interested in the estate at least ten days before the time 
appointed for hearing the petition, or it may be published for four 
successive weeks in a newspaper of general circulation in the county 
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if there be one, and if there is none then in some newspaper of general 
circulation in the county. 

Fourth. At the time and place appointed to show cause, or at such 
other time and place to which the hearing may be postponed the 
power to make all needful postponements being hereby vested in the 
court or jury, the court or judge having first received satisfactory 
proof of personal service or publication of the order to show cause, 
must proceed to hear the petition, and any objections that may have 
been filed or presented thereto. If, after a full hearing, the court or 
judge is satisfied that it will be for the advantage of the estate to 
enter into the proposed agreement for the sale of the mines or real 
estate, an order must be made authorizing, empowering and directing 
the executor, administrator or the guardian to make such agreement. 
The order may prescribe the terms and conditions of such agreement. 
. Fifth. After the making of the order to enter into said agreement, 
the executor, administrator or guardian of a minor or of an in- 
competent person shall execute, acknowledge and deliver an agreement 
containing the conditions specified in the order, setting forth in the 
agreement that it is made by authority of the order, and giving the 
date of such order. A certified copy of the order shall be recorded 
in the office of the county recorder of every county in which the 
land affected by the agreement or any portion thereof is situated. (In 
effect sixty days from and after March 19, 1909.) 



n. Contract of Decedent to Oonvey — Performance by Executor. 

Boss on Probate, p. 7 SI, sec. 471, 

Or. Stats.: If any deceased person was at the time of his death a 
party to a bond for a deed or other enforceable contract requiring 
said deceased to convey real estate, the interest and title of said 
deceased may be conveyed by his executor or administrator, upon full 
compliance with the terms and conditions of such bond or contract 
by the other party thereto, and a deed so made shall transfer the 
same title as though made by such deceased if living. Such convey- 
ance shall be made upon report to the county judge of the county 
in which the estate of such deceased person is being administered, 
showing that all the terms and conditions of said bond or contract 
have been met so as to entitle the other party thereto to a conveyance, 
and said county judge shall, if satisfied therewith, thereupon make 
an order authorizing and directing the execution and delivery of the 
requisite deed to the proper parties. (Filed with See. of State, 
Feb. 23, 1909: Or. Stats. 1909, p. 187.) 
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o. Oompensation of Ezecaton and Administrators. 

Boss on Prohate, p. 754, sec, 491, 

OaL O. O. P. 1618: When no compensation is provided by the will, 
or the executor renounces all claim thereto, he must be allowed com- 
missions upon the amount of estate accounted for by him, as follows: 
for the first thousand dollars, at the rate of seven per cent; for the 
next nine thousand dollars, at the rate of four per cent; for the next 
ten thousand dollars, at the rate of three per cent; for the next thirty 
thousand dollars, at the rate of two per cent; for the next fifty 
thousand dollars, at the rate of one per cent; and for all above one 
hundred thousand dollars, at the rate of one-half of one per cent. 
If there are two or more executors the compensation shall be appor- 
tioned among them by the court according to the services actually 
rendered by them respectively. The same commissions shall be allowed 
to administrators. In all cases, such further allowance may be made 
as the court may deem just and reasonable for any extraordinary 
service, but the total amount of such extra allowance must not exceed 
one-half the amount of commissions allowed by this section. Where 
the property of the estate is distributed in kind, and involves no labor 
beyond the custody and distribution of the same, the commission 
shall be computed on all the estate above the value of twenty thousand 
dollars, at one-half of the rates fixed in this section. Public ad- 
ministrators shall receive the same compensation and allowances as 
are allowed in this title to other administrators. All contracts be- 
tween an executor or administrator and an heir, devisee or legatee, 
for a higher compensation than that allowed by this section, shall be 
void. (In effect sixty days from and after March 10, 1909.) 

N. D. Bey. Cd. 8184: When no compensation is provided by the 
will or the executor renounces all claim thereto, he must be allowed 
commissions on the amount of the whole estate accounted for by him, 
excluding all property not ranked as assets, as follows: For the first 
one thousand dollars, at the rate of five per cent; for all above that 
sum and not exceeding five thousand dollars, at the rate of two per 
cent; for all above that sum at the rate of one per cent; and the 
same commissions shall be allowed administrators. In all cases such 
further allowance may be made as the county court may deem just 
and reasonable for any extraordinary service. The total amount of 
such allowance must not exceed the amount of commissions allowed 
by this section. (Approved March 16, 1909; Stats. 1909, p. 125.) 

S. D. Pr. Cd. 271: When no compensation is provided by will or 
the executor renounces all claim thereto, he must be allowed com- 
missions upon the amount of the whole estate accounted for by him, 
excluding all property not ranked as assets and all real property not 
sold for the payment of debts, or otherwise by order of court, as 
follows: On the first one thousand dollars at the rate of five per cent; 
on all sums in excess of one thousand and under five thousand dollars 
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at the rate of four per cent; on all sums in excess of five thousand 
dollars at the rate of two and one-half per cent. Provided, that in 
eases where the estate shall consist wholly of property not ranked 
as assets or real property not sold by order of court, or both, the 
executor shall receiye a just and reasonable compensation for the 
seryiees performed, to be fixed by the court. Administrators shall be 
allowed the same commissions and compensation as is allowed executors 
for like services. 

All acts or parts of acts in conflict with the provisions of this act 
are hereby repealed. (Approved Feb. 16, 1909; 8. D. Btats. 1909, 

p. 2«.) 
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p. Allowance for Attorney Fees. 

Boss on Probate, p. 76^, see, 49i, 

Oal. 0. O. P. 1619: [Attorneys for executors and administrators 
shall be allowed out of the estate as] fees for conducting the ordinajrj 
probate proceedings the same amounts as are allowed by the last 
section as compensation for executors and administrators for their 
own services. In all eases such further allowance may be made as the 
eourt may deem just and reasonable for any extraordinary seryices, 
such as sales or mortgages of real estate^ contested or litigated claims 
against the estate, litigation in regard to the property of the estate, 
and such other litigation as may be necessary for the executor or ad- 
ministrator to prosecute or defend. (In effect sixty days from and 
after April 19, 1909.) 



q. Payment of Legacies and Distrilmtion of Estate. 

Boss on Probate, p, 813, sec, 5fS5. 

Or. B. ft O. Od. 1220: If all the charges and claims shall haye been 
satisfied upon the first distribution of the assets, or as soon thereafter 
as they may be, the court or judge thereof shall direct the payment 
of legacies and the distribution of the remaining proceeds of the 
personal property among the heirs or other persons entitled thereto. 
If upon such distribution any heir or devisee, or other person, entitled 
to any of such proceeds shall fail to apply for his or her portion of 
said proceeds, for a period of three months after the making and 
entering of an order of distribution by the court having probate juris- 
diction of the estate, such court may, at any time thereafter upon a 
showing to that effect being made, by the executor or administrator, 
make an order directing such executor or administrator to pay the 
portion which such person is entitled to receive to the county treasurer 
of the county, who shall keep the same in a special fund, subject to 
the further order of said court, for the payment of it to the person 
entitled to receive it, upon application therefor, and if no such order 
be made, and the same be not applied for by the person entitled to 
receive it, for a period of one year from the date when said treasurer 
shall receive it, said sum shall be paid by said county treasurer to 
the state treasurer, who shall place it in the escheat fund of the state. 
The person entitled thereto may thereafter and within ten years from 
the date of the payment thereof to the state treasurer, apply for and 
recover same in the same manner and upon the same terms and con- 
ditions as is provided for the recovery of escheat funds by Chapter 10 
of Title XLm of Bellinger and Cotton's Annotated Codes and Statutes 
of Qregon. (Filed with Sec. of State, Feb. 9, 1909; Or. Stats. 1909, 
p. 68.) 

Prob. Supp. — 9 
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r. Partitioiii or Distribution of Estate to Grantees. 

B088 on Probate, p, 867, seo, 666. 

CaL O. O. P. 1678: Partition or distribution of the estate may be 
made as provided in this chapter, although some of the original heirs, 
legatees, or devisees may have conveyed their shares to other persons, 
and such shares must be assigned to the person holding the same, in 
the same manner as they otherwise would have been to such heirs, 
legatees, or devisees. (In effect sixty days from and after April 16, 
1909.) 



8. Jurisdiction of Court over Trusts after DistributioiL 

Boss on Probate, p, 886, sec, 676, 

Oal. O. O. P. 1699: Where any trust has been created by or under 
any will to continue after distribution, the superior court shall not 
lose jurisdiction of the estate by final distribution, but shall retain 
jurisdiction thereof for the purpose of the settlement of accounts under 
the trusts. And any trustee created by any will, or appointed to exe- 
cute any trust created by any will, may, from time to time, pending the 
execution of his trust, or may, at the termination thereof, render and 
pray for the settlement of his accounts as such trustee, before the 
superior court in which the will was probated, and in the manner 
provided for the settlement of the accounts of executors and ad- 
ministrators. The trustee, or, in case of his death, his legal repre- 
sentatives, shall, for that purpose, present to the court his verified 
petition, setting forth his accounts in detail, with a report showing 
condition of trust estate, together with a verified statement of said 
trustee, giving the names and postoffice addresses, if known, of the 
cestui que trust, and upon the filing thereof, the [clerk shall] fix a 
day for the hearing, and give notice thereof of not less than ten days^ 
by causing notices to be posted in at least three public places in the 
county, setting forth the name of the trust estate, the trustee, and the 
day appointed for the settlement of the account. The court, or a 
judge thereof, may order such further notice to be given as may be 
proper. Such trustee may, in the discretion of the court, upon applica- 
tion of any beneficiary of the trust, or the guardian of such beneficiary,, 
be ordered to appear and render his account, after being cited by 
service of citation, as provided for the service of summons in civil 
cases, and such application shall not be denied where no account haa 
been rendered to the court within six months prior to such applica- 
tion. Upon the filing of the account so ordered, the same proceedings 
for the hearing and settlement thereof shall be had as hereinabove 
provided. (In effect sixty days from and after March 20, 1909.) 
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t. Public Administrator. 
Boss on Probate, pp. 918-934, sees, SOOSSO. 

Mont. Stats.: Whenever any person dies in any county of this 
state, and no administrator has been appointed to take charge of his 
estate, the public administrator of such county, prior to the issuance 
of letters of administration to him, shall have authority to make a 
written demand upon any person, firm, bank or corporation, which 
he believes holds or has in their possession or control any money, 
evidence of indebtedness, or other personal property, or which owes 
to such deceased person any money, to furnish to him a written 
statement, under oath, showing the amount of money, or the evidence 
of indebtedness, or personal property of such deceased person held 
by them, fully describing the same, and the total sums of money, 
if any, due from them to such deceased person. Upon receipt of 
such written demand the person, firm, bank or corporation receiving 
the same shall immediately furnish, under oath, to such public ad- 
ministrator said statement. 

Any person, firm, bank or corporation, or officer, agent or employee 
thereof refusing upon demand, to furnish the statement, as required 
by Section 1 of this Act, shall be guilty of a misdemeanor. 

If the statement or statements furnished the public administrator 
in accordance with the provisions of Section 1 of this Act show that 
the aggregate market value of the estate of such deceased person 
is less than two hundred ($200.00) dollars, then upon demand of the 
public administrator the person, firm, bank or corporation holding, 
controlling or owning the same, or any part thereof, shall turn over, 
endorse or surrender the same to such public administrator at once, 
without the issuance of letters of administration to him. The public 
administrator shall, upon receipt of the money, evidence of indebted- 
ness or other personal property, issue a receipt to the person, firm, 
bank or corporation delivering the same to him, fully describing the 
property received. Such receipt, signed by the public administrator, 
shall fully discharge the person, firm, bank or corporation receiving 
the same from all further liability to the estate of said deceased 
person, to the amount of money or for the property set out in said 
receipt. 

Upon the receipt of money, evidence of indebtedness or other prop- 
erty, as provided in this Act, the public administrator shall proceed at 
once to the settlement of the estate of the decedent, in the same man- 
ner, and shall have the same power and authority as in estates where 
letters of administration have been issued to him; provided, that upon 
ten days' notice by posting in three public places in the county, he may 
sell at public auction the personal property received by him without 
procuring an order of court authorizing such sale, and that upon the 
presentation of claims against the estate, duly itemized and verified 
by the claimant, the public administrator upon approval thereof may 
pay the same without having the approval of the court. 
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Upon the lettlement of the estate, the public administrator must^ 
within thirty days, make a full report, under oath, showing all money 
and property receiv^ed by him, from whom received, and all disburse- 
ments made, and the purposes thereof, and file the same in the office 
of the clerk of the district court of his county. 

Upon the filing of such report the clerk of the court must make an 
order fixing a day for the hearing of the report, giving notice thereof 
by the posting of notices in three public places in the county for a 
period of ten days before the date of hearing, at which hearing any 
and all persons interested therein may appear and object to such re- 
port, or to any of the matters contained therein. 

Upon such hearing the court may make such orders with reference 
to such report as may be necessary and proper. 

The public administrator shall receive as full compensation for his 
services, including attorneys' fees, a commission of fifteen per cent of 
the total amount of money received by him in any estate provided for 
in this Act; provided, that in no case shall the compensation be less 
than five ($5.00) dollars. 

All Acts and parts of Acts in conflict herewith are hereby re- 
pealed. (In force from and after appro vaL Approved March 10, 
1909; Mont. Stats. 1909, p. 199.) 
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u. Katice of Proceedings in Oaardianablp. 
Boss on Frohate, p. 966. 

ObI, O. O. p. 1761 (Kew) : At any time after the issaanee of letters 
of guardianship upon the estate of any minor, insane or incompetent 
person, any relative of the ward, or the attorney for such relative, may 
serve upon the guardian, or upon the attorney for the guardian, and 
file with the clerk of the court wherein administration of such ward's 
estate is pending, a written request, stating that he desires special 
notice of any or all of the following mentioned matters, steps or pro- 
ceedings in the administration of said estate, to wit: 

1. Filing of petitions for sales, leases or mortgages of any property 
of the ward's estate. 

Z, Filing of accounts. 

3. Filing of application for removal of ward's property to any for- 
eign jurisdiction. 

4. Filing of petitions for partition of any property of the ward's 
estate. 

5. Proceedings for removal, suspension or discharge of the guardian, 
or final determination of the guardianship. 

Such request shall state the postoffice address of such relative, or his 
attorney, and thereafter a brief notice of the filing of any of such 
petitions, applications, or accounts, or proceedings, except petitions for 
sale of perishable property, or other personal property which will incur 
expense or loss by keeping, shall be addressed to such relative, or his 
attorney, at his stated postoffice address, and deposited in the United 
States postoffice with the postage thereon prepaid, within two days 
after the filing of such petition, account, application, or the commence- 
ment of such proceeding; or personal service of such notices may be 
made on such relative, or his attorney, within said two days, and such 
personal service shall be equivalent to. such deposit in the postoffice, 
and proof of mailing or of personal service must be filed with the clerk 
before the hearing of any such matter. If, upon the hearing it shall 
appear to the satisfaction of the court that the said notice has been 
regularly given, the court shall so find in its order or judgment, and 
such judgment shall be final and conclusive upon all persons. (In 
effect sixty days from and after March 10, 1909.) 
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▼. Petitioii for Gnardiaiudiip and Kotice Tbereof . 

Boss on Probate, p. 967, see. 666, 

OaL O. O. P. 1763: When it \b represented to the superior court , or 
a judge thereof, upon verified petition of any relative or friend, that 
any person is insane, or from any cause mentally incompetent to 
manage his property, such court or judge must cause a notice to be 
given to the supposed insane or incompetent person of the time and 
place of hearing the case, not less than five days before the time so 
appointed, and such person, if able to attend, must be produced on the 
hearing; provided that when such person is a patient at a state hos- 
pital in this state, the certificate of the medical superintendent or act- 
ing medical superintendent of such state hospital, to the effect that 
such patient is unable to attend on the hearing shall be prima facie 
evidence of such fact. (In effect sixty days from and after March 13, 
1909.) 

Wash. Stats.: When a petition is presented to the superior court 
verified by the petitioner, and showing that a person, resident of the 
county where the petition is filed, is a minor, or is insane, or mentally 
incompetent, and that such person has property needing care and atten- 
tion and praying for the appointment of a guardian for such minor, 
insane or mentally incompetent person's property, the court shall 
thereupon make an order setting a time for the hearing on said peti- 
tion, and directing the clerk of the court to issue a notice stating that 
such a petition has been filed, and the time and place of the hearing 
thereon and stating that all persons interested shall appear at the time 
and place of the hearing and show cause if any there be, why a 
guardian should not be appointed for the estate of such minor, insane, 
or mentally incompetent person. The notice of the hearing shall be 
served upon such minor personally if over fourteen years of age, or 
such insane or incompetent person, and also upon the head of the 
family with whom such minor, insane or incompetent person resides, 
and if such minor, insane or incompetent person is in the care and 
custody of an officer, or institution, then upon such officer or head of 
such institution, at least ten days prior to the time set for the hearing; 
and proof of such service shall be made and filed in the same manner 
as proof of the service of a summons: Provided, however. That in case 
that the person making application for the appointment of such guard- 
ian, is the parent of a minor under fourteen years of age, then the 
notice herein provided for shall be dispensed with and the court may 
make the order appointing the parent as such guardian upon his or 
her petition being presented. Before the hearing the petition or a 
copy thereof shall be submitted to the prosecuting attorney who shall 
appear for such minor, insane or incompetent person at said hearing, 
and if the prosecuting attorney desires further time in which to make 
an investigation, the court shall at his request continue the hearing 
to some certain day, and the court may or its own motion or at the 
request of thv prosecuting attorney, direct that the minor, insane or 
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mentall/ incompetent person, be brought into court in person, and 
for this purpose may make an order directing the sheriff to bring him 
or her into court. In case the prosecuting attor^e7 or his deputy is 
unable to attend at the hearing, the court may appoint some suitable 
person to act in his place: Provided, howeyer, that nothing herein 
shall prevent the minor, insane or mentally incompetent person from 
appearing by an attorney selected by himself, or by some one on his 
behalf, in which case it will not be necessary for the prosecuting at- 
torney to appear at the hearing. When a minor, insane or mentally in- 
competent person, resides out of the state of Washington, and has 
property within the state requiring the care of a guardian, and a peti- 
tion is filed in the county where such minor, insane or mentally in- 
competent person has property, the petitioner shall make an affidavit 
stating the fact of the nonresidence of such minor, insane or mentally 
incompetent person, and then the notice provided for in section one 
shall be served by publication in some newspaper printed and of gen- 
eral circulation in the county where the petition is filed for four 
weeks, to wit: for five successive weekly issues of such paper prior to 
the time set for the hearing and proof of such publication shall be 
made and filed, as in the case of a summons by publication, and 
thereafter the same proceedings shall be had as hereinbefore pro- 
vided. (Approved March 13, 1909; Wash. Stats. 1909, pp. 408, 409.) 
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w. Settlemeat of Accounts of Gnardian. 

Boss on Probate, p, 998, se; 679, 

OaL O. O. P. 1774: The guardian must, upon the expiration of a year 
from the time of his appointment and as often thereafter as he may be 
required, present his account to the court for settlement and allowance, 
provided that no final account of the guardian of any insane person, 
who is or has been during such guardianship confined in a state hospital 
in this state, shall be settled or allowed unless notice of the settlement 
of said account shall have been first given to the secretary of the 
state commission in lunacy. (In effect sixty days from and after 
March 13, 1909.) 



X. Oonyeyances by Guardiaii. 
Boss on Probate, p. lOSl, sec, 700, 

Oal. 0. 0. P. 1789a (New) : All proceedings for the completion of con- 
tracts for the sale of real estate by guardians must be had and made 
as required by the provisions of this title concerning the conveyance of 
real estate by executors and administrators under sections fifteen hun- 
dred and ninety-seven to sixteen hundred and seven inclusive, of this 
code, and said sections are hereby made applicable to conveyances by 
guardians as provided by section 1810a. 

Sec. 2. All acts and parts of acts inconsistent with this act are here- 
by repealed. (In effect sixty days from and after April 19, 1909.) 
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